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EDITORIAL NOTES 


POLITICAL JUDGMENT 


The astounding judgment of the State Senate sitting as a High Court 
of Impeachment in the Harley-McCutcheon trials by which they found 
Former Judge Harley guilty of purchasing the judgeship and Mr. Mc- 
Cutcheon not guilty of selling his influence to obtain it is a sample of 
political judgments. That a different rule of human conduct applies to 
politicians than to ordinary mortals is evident. The strange part of 
it all was that only three votes could be mustered to save McCutcheon. 
It was enough, but none to spare. Senators Kuser, of Somerset, Reed, of 
Cape May, and Woodruff, of Camden, will no doubt explain to the law 
abiding people of their counties the reasons for their votes. 

It is to be hoped that the Governor will find a place in our State gov- 
emment for Former Judge Harley who served earnestly and fearlessly 
asa judge and who has been made the victim of a political system. 





BAR ASSOCIATION VETO OF JUDICIAL APPOINTMENTS 


The suggestion was brought forth at the recent meeting of the State 
Bar Association that, because of the political complexion of many ap- 
pointments to the judiciary in this State, unsound and unfit Judges have 
been elevated to the bench and that matters would be materially improved 
if that Association were accorded a veto power over the Governor’s ap- 
pointments to judicial office. 

It seems eminently proper that a Governor of the State should have, 
if he desires it, some means of ascertaining the opinion of the profession 
generally as to the moral and professional attainments of proposed ap- 
Pintees to judicial office. To say, however, that an Association of the 
Bat should go further than express an opinion of the character and pro- 
ltssional ability of a candidate, would be to delegate, to an interested and 
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often times selfish group, the right to dictate or limit the Governor’s ay. 
thority to make such appointments. 

There is considerable doubt as to whether the State Bar Association 
is truly representative of the entire bar of the State. It has within jts 
membership less than a third of the members of the profession. Like 
most Bar Associations, it is controlled by a small group who, for various 
reasons, have assumed active leadership in it. In most instances, such 
groups are extremely reactionary and, if they were permitted to dictate 
or influence unduly appointments to the bench, the liberal expansion 
of our jurisprudence would be immeasurably restrained by the decisions 
of the reactionary judiciary. 

As an illustration of this tendency, it may be pointed out that at the 
meeting of this Association a year ago, a resolution was adopted opposing 
the ratification of the child labor amendment to the United States Con- 
stitution by this State. It is extremely doubtful that, if this resolu- 
tion were presented to a vote of every member of the bar of the State, 
the same result would be obtained. However that may be, the record of 
reactionary tendencies on the part of such Associations and of their single- 
minded pursuit of self-interest, is such that it would be extremely dan- 
gerous to place in such hands the ultimate choice of the judiciary. 





COLD CHARITY 


It was recorded in a recent number of the Journal of Commerce 
that, pursuant to recent enactments by the Legislature of the State 
of New York, the benefits of the Compensation Act would not be ex- 
tended to cover relief workers or persons working on Relief Work 
Administration projects or projects of the State Emergency Relief 
Board and, pursuant to such legislation, the Superintendent of In- 
surance has approved an endorsement to be attached to policies cov- 
ering such risks denying compensation to relief workers and provid- 
ing that the premium charged to the employer in such instances shall 
not be based upon the remuneration paid to any such employees 4s 
part of the pay-roll. 

In some states, the insurance carriers have attempted to avoid the 
payment of compensation to relief workers upon the ground that such 
workers were not employees within the ordinary and accepted in- 
terpretation of the work. 

In most instances, where work has been provided for the thereto- 
fore unemployed, it has been upon planned projects which it was 
hoped would be ultimately beneficial to the governmental authority 
undertaking the work. Private employees and contractors undertak- 
ing the performance of such work were operating upon a profit basis. 
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It is hard to see how any logical distinction can be taken between an 
employee working upon enterprises of this character as distinguished 
from an employee working upon a strictly private enterprise. If he is 
injured, the disability suffered is the same and, if he is killed, the loss 
to his dependents is of equal importance. 

When it is considered that relief must be provided in these cases 
to injured men and their dependents, if no compensation is af- 
forded to them by insurance, it would seem to be equally important 
from a public standpoint to compel coverage in these instances in the 
same way as in the case of private employment. To treat the relief 
worker as a step-child, upon the theory that the furnishing of employ- 
ment to him is in the nature of a charitable gift or dole, for which he 
should be thankful, without expecting the same protection against 
negligent injury as is accorded to other workers, is a denial of equality 
before the law. 

This is indeed a sample of cold charity which should be eliminated. 





PUBLIC UTILITY DECISIONS AND ABSTRACTS 


(Board of Public Utility Commissioners, June 13, 1934) 


In the matter of application of Pennsylvania Railroad Company for 
extension of time in re elimination of grade crossings at Oak Tree Road, 
Iselin, in the Township of Woodbridge, Middlesex County, New Jersey, 
and elimination of grade crossing at Colonia Boulevard, Colonia, in the 
Township of Woodbridge, Middlesex County, New Jersey. 

W. Holt, Apgar, Esquire, for Pennsylvania Railroad Company. 

John T. Keefe, Esquire, for County of Middlesex. 

Leon E. McElroy, Esquire, for Township of Woodbridge. 

C. S. Straw, Esquire, for Public Service Electric and Gas Company. 


The Pennsylvania Railroad Company applied to this Board by peti- 
tion dated May 11th, 1934, to extend for one year the time for commence- 
ment of work under the orders of this Board dated March 22nd, 1934, 
directing elimination of the grade crossings of Oak Tree Road, Iselin, 
and Colonia Boulevard, Colonia, with the tracks of the said Railroad 
Company. 

The reason urged by the applicant in support of its petition for ex- 
ttsion of time was that a large amount of money is now being expended 
for improvements throughout its system and that it is spending about $20,- 
0,000 in New Jersey during the year 1934 for electrification and grade 
‘Tossing elimination. Further testimony was offered to the effect that 
the applicant did not oppose the elimination of these grade crossings but 
tat funds are not available to pay its share of the cost of the work which 
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is estimated at about $500,000, of which one-half is payable by the Stat 
of New Jersey, or $250,000. 

The Board has already determined that the crossings are hazardoy 
and should be eliminated. Our Court has held that “where the work js 
itself a reasonable, proper and fair exactness, when considered with ret. 
erence to the object to be obtained, the expense is not a reason against its 
legality.” Therefore, upon consideration of all of the evidence, the Berd 
finds and determines that the application for extension of time prayed fr 
by the petitioner should be dismissed and so orders. 


(Board of Public Utility Commissioners, May 25, 1934) 


In the Matter of the Application of the Pennsylvania-Reading 
Seashore Lines for Approval to Discontinue Passenger Train Service 
on the Grenloch Branch. 

H. Merle Mulloy for the Petitioner. 


The Pennsylvania-Reading Seashore Lines petitions the Board for 
pernussion to discontinue operating passenger trains on the Grenloch 
branch, alleging that the volume of passenger and other traffic is not 
reasonably sufficient to justify their continuance. 

Hearing in this proceeding April 24, 1934, was held at Trenton 
and notice thereof was posted at all stations on the branch. No per- 
sons appeared in opposition to the application. 

The Grenloch branch extends from Newton in the City of Glouces- 
ter to Grenloch, Camden County, a distance of 9.5 miles. At Newton 
the branch connects with the Camden-Millville main line tracks. From 
Camden to Newton is 3.9 miles, and branch trains operate between 
Camden and Grenloch, 13.4 miles. On the branch are sixteen stations 
varying in distance from 0.3 of a mile to 1.1 miles. Schedule of pas- 
senger trains operating when application was before the Board, as 
shown in Exhibit P-2; No. 801 daily except Sunday, leaving Camden 
6:15 A. M., arriving Grenloch 6:58 A. M., four regular and four flag 
stops; No. 802 operating daily except Sunday, leaving Grenloch 7:0? 
A. M., arriving Camden 7:43 A. M., four regular and eleven flag 
stops; No. 805 leaving Camden week-days except Saturday and Sun 
day 5:25 P. M., four regular and eleven flag stops, arriving Grenloch 
6:04 P. M.; No. 806 leaving Grenloch 6:09 P. M., four regular and 
eleven flag stops, arriving Camden 6:47 P. M.; Saturday train No. 803 
leaving Camden at 1:13 P. M., four regular and eleven flag stops, 4 
riving Grenloch 1:52 P. M., and No. 804 leaving Grenloch 2:02 P. M., 
two regular and thirteen flag stops, arriving Camden 2:42 P. M. 

Exhibit P-4, passengers on and off trains February 1 to February 
15, 1934: No. 801, one day 1 passenger, twelve days no passengel: 
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| No. 805 week-~days except Saturday and Sunday, 11 days 80 pas- 
I sengers, average per trip 7.3; No. 803 Saturday only, two days 8 pas- 
sengers, average per trip 4; No. 802, 13 week-days 75 passengers, aver- 
age per trip 5.7; No. 806 daily except Saturday and Sunday, 11 days 3 
passengers, average per trip 0.3; No. 804 Saturday only, two trips 1 


passenger. 

Exhibit P-10, number of passengers, revenue including express, 
mail, baggage, etc., for the years 1931, 1932, 1933 and two months, 
January and February 1934, shows: 


Passengers Average Average Average 
Carried Monthly Daily per Train 
1,016 39.1 9.8 
575 22.1 5.5 
336 12.9 3.2 
? Months—-1934 766 383 14.7 3.7 


adecline in passenger travel from 1931 to 1933 of 67%. 


Exhibit P-13, revenue and operating expense for above mentioned 


pets 2 Months 
1931 1932 1933 1934 

Revenues .......... $3,378.00 $2,310.00 $1,867.00 $312.00 

Operating Expenses 21,622.00 14,585.00 14,551.00 2,635.00 





Deficit $18,244.00 $12,275.00 $12,684.00 $2,323.00 


Analysis of the exhibit indicates that each dollar of revenue in 
1931 represents an expense of $6.40; 1932, $6.31; 1933, $7.79; 2 months 
1934, $8.44. In March 1934 the transportation of mail by train was 
discontinued, eliminating revenue therefrom. 

Train service on the Grenloch branch from 1925 to 1928 consisted 
of ten round trips week-days, six Sundays. In 1929 the service was 
reduced to six round trips week-days, two Sundays; 1930 to 1934, two 
round trips week-days, none Sunday. 

Black Horse Pike, a principal artery for highway traffic, parallels 
the railroad in close proximity to the principal stations on the branch. 
Buses are operated at frequent intervals to Camden and commuting 
bus fares are in effect from the principal communities on the branch. 
Undoubtedly the convenience of the bus has diverted from the railroad 
Practically all of its business, which is reflected in the reduced reve- 
tues of the branch. 

The cost of the branch operation is greatly in excess of the earn- 
ings, and in view of the small volume of passengers using the service 
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there appears no reasonable justification for continuing the passenger 
service. The Board, therefore, will and hereby does approve of the 
discontinuance of passenger trains on the Grenloch branch, effective 
July 1, 1934. 


(Board of Public Utility Commissioners, May 25, 1934) 


In the matter of the application of the Pennsylvania-Reading Se- 
shore Lines for permission to discontinue maintaining an agent at Palermo, 
Upper Township, Cape May County, and continue same as a non-agency 
station. 

H. Merle Mulloy for the Petitioner. 


The petition of the Pennsylvania-Reading Seashore Lines requests 
approval of the Board to discontinue maintaining the agency at Palermo 
Station, Upper Township, Cape May County, and continue same as a 
non-agency station. By Decision November 23, 1932, a similar petition 
was denied without prejudice to the filing of a further application with 
statements of traffic revenue covering a reasonable period to determine 
if the volume of business warranted the continuance of the station. The 
revenue of the station since the previous decision not being considered 
sufficient, the present application is made. 

Notice of hearing in this proceeding at Trenton, April 24, 1934, 
was posted at the station and no representation was made opposing the 
application. 

Palermo is located on the Ocean City Branch 6.8 miles north of 
10th Street, Ocean City, and 6.3 miles south of Tuckahoe. During the 
summer season a block station is maintained at Palermo in connection 
with the operation of train movements. The Branch is single track ex- 
tending from Tuckahoe to Ocean City, a distance of 14.2 miles. 

Statements of revenue and station expense were submitted for years 
1932 and 1933. For 1932: freight revenue, $1,345.03 ; passenger, $176.70; 
miscellaneous, $10.95; total, $1,532.68. Year 1933: freight revenue, 
$667.96; passenger, $479.33; miscellaneous, $6.16; total, $1,153-45: 
Agent’s salary, including an additional block operator, for 1932 was $2- 
054.12, and year 1933, $1,841.74. Excluding the additional block operator 
represents the agent’s salary approximately $122.78 per month for the 
year 1933. The ratio of approximated salary to total revenue for 1933 
is 127.8% ; 1930, 13.29% ; 1931, 10.49% ; 1932, 106.9%. During 193° 
and 1931 the business at the station was abnormal on account of highway 
road construction in the vicinity of Palermo. 

At Palermo is a passing siding. Train movements in the vicinity 
are controlled from a block station, which operation will be maintained 
during the summer train schedule, and as the operator can also perform 
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the duties of agent it appears that the agency should be continued during 
aid period. The statement of business at the station indicates that the 
month of July, within the period of summer block control, represents 
the largest total revenue of any month during the year 1933. 

Traffic at Palermo has decreased annually in recent years and the 
present volume is not reasonably sufficient to justify continuing the 
agency throughout the year, especially in view of the cost of operation. 
It is recognized that existing conditions necessitate conserving revenues 
by the elimination of items of expense not materially affecting the con- 
venience of the company’s patrons. The stational facilities will be main- 
tained for carload deliveries and passengers, and as the agency will be 
maintained during the period of summer operation, the Board, therefore, 
will and hereby does approve of the discontinuance of the agency at 
Palermo, except during the period each year from the commencement date 
of the summer train schedule in June to the terminating date in September. 


(Board of Public Utility Commissioners, May 29, 1934) 


In the matter of the protection of the grade crossing known as Good- 
man’s (Terrill) crossing, on the Lehigh Valley Railroad, in Scotch Plains 
Township, Union County. 

Mr. Francis J. Blatz for the County of Union. 

Mr. H. W. Smith for the Lehigh Valley Railroad Company. 


Upon complaint of the Board of Chosen Freeholders of Union Coun- 
ty alleging inadequate protection at Goodman’s crossing on the Lehigh 
Valley Railroad in Scotch Plains Township, investigation was made by 
inspectors of the Board of the physical conditions contiguous to the 
crossing and a census taken of highway traffic and train movements over 
the crossing. The present crossing protection consists of flashing light 
signals, bells and grade crossing signs. In view of the volume of traf- 
fic, speed of train movements and limited views of trains at approaches 
to the crossing, it was considered that additional protection should be af- 
forded, and accordingly recommendation was contained in inspector's 
teport submitted April 16, 1934 that a flagman be stationed at the cross- 
ing from 6:00 A. M. to 10:00 P. M. daily. 

The Company, in communication April 30, 1934 referring to the re- 
port and recommendation, stated that the crossing with the present pro- 
tection is considered amply protected. The recommendation for a flagman 
not being accepted, the matter was the subject of hearing May 25, 1934. 
The Company proposed additional protection by substituting for the pres- 
ent signals the improved type of flashing light signals with back lights 
and sign on the signal mast “stop on red signal” showing to approaching 
traffic while the lights are operating. Flashing lights are located on the 
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northwest and southeast corners of the crossing. Two main tracks croy 
the highway extending practically east and west, and on account of the 
curve of the highway at both approaches to the crossing the signals lo. 
cated on the southeast corner cannot be observed until a point is reached 
approximately 275 feet distant from the crossing. On the westerly side 
the signal on the northwest corner is readily observable at a point 500 
feet distant from the tracks. A gasoline station is located on Company's 
property on the southeasterly side with pumps close to the easterly high- 
way line. Vehicles standing near the pumps obstruct the view of the 
flashing light located on the southeasterly corner and the building ob- 
structs the view of westbound trains of travel approaching the crossing 
from the southely side. It was stated at the hearing, if the improved 
flashing lights are installed, that arrangement would be made for the re- 
moval of relocation of the gasoline station. 

Goodman’s crossing, prior to the improvement by the County of 
Union, was a local highway, protected by flashing lights, bells and signs. 
The same protection is maintained although the highway is now one of 
the principal arteries through the section with heavy traffic thereover. 
The authority of the Board relative to protection at grade crossings 1s 
contained in Chapter 195, Laws of IgII: 


“Whenever it appears to the Board that a public highway and a rail- 
road cross one another * * * and that conditions at such grade crossing 
make it necessary for the protection of the traveling public * * * the Board 
may order and direct such railroad company * * * to install such protective 
device or devices * * * at such crossings as in the discretion of the Board 


shall be necessary.” 

Upon consideration of all of the evidence, the Board finds and deter- 
mines that the present protection is not adequate and that reasonable and 
proper protection at the crossing requires: 

1. Installation of improved type of flashing signals. 

2. Removal of the gasoline station from its present site so that 
clear view of crossing signals will be afforded. 

3. A flagman at the crossing daily between 6:00 A. M. and 10:00 


P. M. 
An order will issue accordingly. 





In the Matter of the Petition of the City of Atlantic City for the 
elimination of certain grade crossings in Atlantic City over the tracks of 
the West Jersey and Seashore Railroad Company (Pennsylvania System) 
and the Atlantic City Railroad Company. 

The Board, on June 5, 1934, entered an Order modifying its Order 
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of May 26, 1931, ordering the alteration of certain crossings in Atlantic 
City, in accordance with the plan entitled “Scheme No. 4” for proposed 
joint station, Pennsylvania Railroad and Reading Company at present 
Reading Company site; and “Scheme 4-J”, Pennsylvania-Reading Sea- 
shore Lines, proposed grade crossing eliminations. 


In order to enable the Pennsylvania-Reading Seashore Lines to in- 
crease the width of the new avenue from 60 to 70 feet and to acquire 
additional property necessary therefor, in accordance with modification 
of plan entitled ‘‘Exhibit ‘A’ ”. 


In the Matter of the restoration of passenger trains operating between 
Camden and Pemberton on the Pennsylvania Railroad. 


A supplemental decision was rendered by the Board modifying its 
decision of May 2, 1934, to extend the restoration date of passenger trains 
Nos. 2602 and 2647 operating between Camden and Pemberton until 
June 24, 1934. Mr. J. J. Sumerill appeared for the Pennsylvania Rail- 
road Company and Messrs. Richard Dann and Henry F. Rockenback 
appeared for the Protestants. 


In the Matter of proceeding under Chapter 57, P. L. 1913 and amend- 
ments thereto relating to the crossing of the highway known as Wilson 
Avenue and the tracks of the Central Railroad Company of New Jersey 
in the City of Newark, Essex County, New Jersey. 


The Board, in a modification of its Order of February gth, 1932, 
permitted the Railroad Company to begin the actual work of construc- 
tion on or before May Ist, 1935, instead of on November Ist, 1934, a% 
had been previously ordered. 

Certificate was issued by the Board to permit the West Jersey and 
Seashore Railroad Company to sell a parcel of land situated in the City 
of Atlantic City, New Jersey, to Swift and Company, under date of 
June 6, 1934. 

Certificate was granted upon application of Bamberger Broadcast- 
ing Service, Inc. for construction and operation of a radio broadcasting 
station at Carteret, New Jersey, under date of June 12, 1934. 
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CITY OF HOBOKEN vs. J. H. THAYER-MARTIN, STATE Tax 
COMMISSIONER 


(State Board of Tax Appeals, June 18, 1934) 
Taxation—Action of Tax Commissioner in making apportionments upon unit value 
and disregarding valuations of assessors held arbitrary and illegal notice— 
Where statute silent notice must be given of reapportionment 
On appeal from the apportionment made by the State Tax Comnis- 
sioner of the gross receipts tax levied and assessed against the Public Ser- 
vice Electric and Gas Company, for the year 1933. 


APPEARANCES 


For Appellant, Edward P. Stout, Esq. 

For Respondent, David T. Wilentz, Esq., Attorney General, by John 
J. Solan, Esq., Assistant Attorney General. 

For Borough of Roseland, Spaulding Frazer, Esq. 

For Town of Westfield, Paul Q. Oliver, Esq. 

For Boroughs of Prospect Park and North Haledon, Peter Hofstra, 
Esq., by George Tierney, Esq. 

For Township of Cedar Grove, Samuel Boardman, Esq., by George 
Tierney, Esq. 

For Town of West Orange and Township of Livingston, Alfred J. 
Grosso, Esq. 

For Township of Maplewood and Borough of Essex Fells, Samuel 
Williams, Esq., by Alfred J. Grosso, Esq. 

For Town of Bloomfield, Edward Pettit, Esq. 

For Town of Irvington, Henry P. Bedford, Esq. 

For Town of Harrison, Michal Bruder, Esq. 

For City of Clifton, John C. Barbour, Esq. 

For Boroughs of Rockaway and Kinnelon and Township of Morris, 
John M. Mills, Esq. 

For City of Newark, Jules E. Tepper, Esq. 

For Borough of Madison, Henry Pilch, Esq. 

For Township of Greenbrook, James I. Bowers, Esq. 

For Town of Secaucus, John Degelmann, Esq. 


WEAVER, President: This appeal presents for review the action 
of the State Tax Commissioner in apportioning to the various taxing 
districts the gross receipts taxes levied for the year 1933 upon property 
of the Public Service Electric and Gas Company, under the provisions 
of Chapter 25 of the Laws of IgI9. 

The assessor of the City of Hoboken placed a value of $3,244.10 
for the year 1933 upon the personal property of the Public Service Elec- 
tric and Gas Company situate in that taxing district. This valuation was 
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duly certified to the Hudson County Board of Taxation, and by that 
Board to the State Tax Commissioner. 

In like manner, approximately three hundred taxing districts 
throughout the State in which property of the Public Service Electric and 
Gas Company is located, valued the personal property of that corporation, 
located in their districts, and certified the same to the various County 
Boards of Taxation, which valuations were in turn certified to the State 
Tax Commissioner. 

Without notice to the taxing districts involved, the State Tax Com- 
missioner reduced the valuations in thirty-one districts and increased the 
valuations in the remainder. In no taxing district were the valuations 
of the assessors left unchanged, and in some cases the change was as 
much as four hundred per cent. The tax was apportioned upon the val- 
uations fixed by the Tax Commissioner. In the City of Hoboken the 
valuation was reduced from $3,244,100 to $1,090,579.24, which reduction 
resulted in a loss of $50,801.43 to the City in its apportionment of gross 
receipts taxes. It is the contention of the City that the changes made by 
the State Tax Commissioner were arbitrary, illegal and without warrant 
of authority, and that the apportionment was unlawful. 

As a basis for his valuations, it appears from the testimony that the 
Tax Commissioner employed one Farley Osgood, an electrical engineer, 
to develop unit costs upon electric and gas utility properties. Mr. Os- 
good has since entered into the freer life. According to Mr. Osgood’s 
report introduced in evidence, he determined the value of property re- 
quired to produce a kilowatt of electricity and a cubic foot of gas. He 
made no examination of the physical property of the Public Service Elec- 
tric and Gas Company to determine its cost or value. His report is based 
solely upon information obtained from such sources as the National Elec- 
tric Light Association, the American Gas Association and the Public Ser- 
vice Electric and Gas Company. The figures obtained from these sources 
show the cost of electric and gas properties, the number of kilowatts of 
electricity the electric plants could produce and the number of cubic feet 
the gas plants could produce, and also covers construction costs of all 
tlectric plants in the United States. Using these figures as a basis, Mr. 
Osgood devised a formula and arrived at an amount which he conceived 
to be the value of property required to produce a unit of gas and a unit 
of Electricity. By the use of the unit figure and the capacity of produc- 
tion of the various plants, he determined their values. The Tax Commis- 
sioner accepted these values as the values of this type of property in the 
Various taxing districts of the State of New Jersey, completely disregard- 
on valuations made by the assessors and submitted to him pursuant to 

€ statute. 
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Section 1 of the Gross Receipts Tax Act, Chapter 25, P. L. 1919, 
which provides that the tax imposed under the act shall be in lieu of all 
State, county, school and local taxation of all personal property of the 
corporations taxable thereunder, also contains the provision that the ad- 
ditional tax imposed thereby 


“shall be apportioned, except as herein set forth, paid and collected in the 
same manner and at the same time as the said franchise taxes are appor- 
tioned, paid and collected, with the same rights of review and appeal, and 
subject to the same penalties, and with the same remedies for enforcement 


and collection as are by law made applicable to the said franchise taxes: 
* * *” 


Section 2 of the Gross Receipts Tax Act provides that the fran- 
chise taxes levied by the Franchise Tax Act upon the corporations men- 
tioned in the act, shall be levied and collected in the same manner as 
though the Gross Receipts Tax Act had not been enacted. 

Section 3 of the Gross Receipts Tax Act provides that: 


“For the purpose of apportioning to the several municipalities the 
tax imposed under and by this act, the assessor or board or body in each 
taxing district shall annually ascertain and value all the property as spect- 
fied in the first section hereof and thereby exempted from taxation n 
taxing district, of any corporation whose gross receipts are taxable under the 
provisions of this act and certify the same in the same manner and at the 
same tim eas is required for the apportionment of franchise taxes under 
the hereinabove recited acts, which valuation shall be subject to the same 
inquiry, equalization and revision in the same manner as is provded for 
the valuations required to be certified in and by said acts for the impo- 
sition of franchise taxes; and hte State Board of Taxes and Assessment 
shall annually ascertain and apportion the tax hereby imposed on each 
corporation hereunder to the various taxing districts in proportion to the 
value of such property, located in such taxing districts, of such corpora- 
tion as shown by the statements filed with said board; such valuations 
of said property in the respective municipalities shall, notwithstanding the 
exemption of such property from taxation by reason of this act, neverthe- 
less be included in and considered a part of the total amount of valuations 
of such respective municipalities for all other purposes, except the com- 
putation of the respective municipal tax rates” 


The Franchise Tax Act referred to in the Gross Receipts Tax Act 
(under which the Public Service Electric and Gas Company pays a fran- 
chise tax) is Chapter 195, P. L. 1900, mentioned in the preamble of the 
Gross Receipts Tax Act. The former act therefore becomes a part of 
the Gross Receipts Tax Act, and must be considered in its construction. 
Statutes in pari materia must be construed together. Mitch v. Owens, 
82 N. J. Eq. 404; 89 Atl. 292. 


In this joint construction, we shall therefore consider the provisions 
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of Section 6 of the Franchise Tax Act (Chapter 195, P. L. 1900) as ap- 
plicable to the case under consideration by reason of being read in pari 
materia with the Gross Receipts Tax Act. This section provides for the 
levy of a franchise tax, also on the basis of assessors’ valuations, and con- 
tins the following provision: 

“the State Board of Taxes and Assessment (now the State Tax Commis- 
sioner) shall have the power to inquire into, equalize and revise the valu- 
ations returned to them in said statements by the county boards of taxation, 
and to fix the valuations for that purpose for any taxing district which 
shall fail to file its return within the time required by law, so as to secure 
an equitable and fair valuation and apportionment of said franchise tax 
upon a uniform basis of valuation between the various taxing districts 
entitled thereto; the amount of the franchise tax shall be certified in writ- 
ing to the respective collectors of taxes or officers having like power and 
duties to perform on or before May first in each year; provided, that no 
change in the apportionment of the franchise tax shall be made after the 
apportionment by the said State Board of Taxes and Assessment as afore- 
aid, except by and with the consent in writing of the assessors of the 
taxing district, whose proportion of the franchise tax would be reduced by 
such change, and all such changes heretofore made by such board with 
such consent are hereby validated ; * * *.” 

By Section 3 of the Gross Receipts Tax Act, the duty of valuing 
utility property is charged to “the assessor or board or body in each tax- 
ing district.” The Act clearly states that the valuations are made “for the 
purpose of apportioning to the several municipalities the tax imposed un- 
der and by this Act.”” This section requires the assessor to certify these 
valuations in the same manner and at the same time as those required un- 
der the Franchise Tax Act, and provides that the valuations “shall be sub- 
ject to the same inquiry, equalization and revision, in the same manner 
as is provided for the valuations required to be certified” in and by the 
Franchise Tax Act; and that the State Board of Taxes and Assessment 
(now the State Tax Commissioner ) shall apportion the tax to the various 
taxing districts in proportion to the value of such property located in 
such taxing district as shown by the statements filed with the Tax Com- 
missioner. It further provides that notwithstanding the exemption of 
personal property from taxation by reason of this Act, the valuations of 
said property in the respective municipalities shall be included in and con- 
‘dered a part of the total amount of valuations of such respective munic- 
ipalities for all other purposes, except the computation of the respective 
municipal tax rates. The result of this latter provision is that the munici- 
palities are required to pay State, county and school taxes upon the valua- 
tions certified by the assessors. 

In Section 6 of the Franchise Tax Act, P. L. 1927, page 567, the 
Tax Commissioner ‘has power. to “inquire -into, equalize and revise the 
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valuations returned” to him in the statements by the county boards of 
taxation. He is given power to fix the valuations of this class of property 
for any taxing district that shall fail to file a return within the time re. 
quired. His power to fix the valuation is limited to instances where the 
taxing district fails to file a return. 

The State Tax Commissioner and the Attorney General contend that 
by virtue of the above provision of Section 6 of the Franchise Tax Act 
the Tax Commissioner had the right to fix the valuations of this class of 
property and that his action in the instant case was an equalization and 
revision of the valuations returned to him. The Attorney General further 
contends that this Board is without jurisdiction to review the apportion- 
ment because of the further provision in Section 6 of the Franchise Tax 
Act to the effect “that no change in the apportionment of the franchise 
tax shall be made after the apportionment by the said State Board of 
Taxes and Assessment as aforesaid, except by and with the consent in 
writing of the assessors of the taxing districts whose proportion of the 
franchise tax would be reduced by such change.” 

Undoubtedly, under the provisions of this section the Tax Commis- 
sioner has power to inquire into, equalize and revise the valuations re- 
turned to him. However, his action was neither an inquiry into an equal- 
ization, nor a revision of the valuations returned to him, but a total dis- 
regard of them and a substitution of new valuations based upon a phan- 
tasm,—a fictitious valuation based upon the capacity of an electric or gas 
plant to produce a unit of gas or electricity. The statute states that the 
power given the Tax Commissioner to inquire into, equalize and revise 
the valuations of the assessors is for the purpose of securing an equita- 
ble and fair valuation and an apportionment of the tax upon a uniform 
basis among the various taxing districts entitled thereto. 

The Board does not construe Section 6 as depriving it of the right 
to review the action of the Tax Commissioner in apportioning these 
taxes. Section 10 of the act creating the State Board of Tax Appeals, 
Chapter 100, P. L. 1931, expressly provides— 


“The board is hereby empowered and charged with the duty to 
review, hear and determine all appeals by any person, firm, corporation, 
taxing district, municipality or county aggrieved by any act, proceeding, 
ruling, decision or determination of the State Tax Department or of the 
State Tax Commissioner * * * and to make such orders upon the final de- 
termination of such appeals as will effectuate said final determination ac 
cording to law.” 


The contention of the State Tax Commissioner is contrary to the 
expressed provisions of this section. As the provision in Section 6 of the 


Franchise Tax Act to the effect that no change in the apportionment 
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shall be made after the apportionment by the State Board of Taxes and 
Assessment (now the Tax Commissioner) is ambiguous, the Board must 
construe the act to mean that the Tax Commissioner shall not change the 
apportionment after it is made and not that the act would deprive courts 
or a reviewing body of power to pass upon the propriety of the appor- 
tionment. 

If the contentions of the Tax Commissioner were sustained, it would 
be possible for him to apportion all or a large part of the gross receipts 
toa very few taxing districts and to deprive other districts of their just 
share of the tax. The Legislature did not intend to give the Tax Com- 
missioner such arbitrary powers, as the statute clearly states that the 
purpose for which the powers were granted to him was “to secure an 
equitable and fair valuation and apportionment of said franchise tax upon 
a uniform basis of valuation between the various taxing districts entitled 


thereto.” 
In West Shore R. Co. v. State Board of Taxes and Assessment, et 
al, g2 N. J. L..332; 104 Atl. 335, the Supreme Court said that— 


“The inquiry, therefore, obviously resolves itself into one of legis- 
lative intent, and to define the legislative purpose we must consider, not 
only the act sub judice, imposing the tax, but all kindred legislation; for 
the rule of construction is fundamental that when divers laws are made re- 
lating to one subject-matter, the whole must be considered as constituting 
one system, and mutually connected one with another. 

“It is rather to be presumed that the Legislature, conscious of the 
legal effect and operation of existing laws, passed the act sub judice for 
the purpose of effectuating the end that its language (taken in connection 
with legislation, which had established a familiar and well understood 
policy of dealing with the subject of taxation, both State and municipal) 
must necessarily effectuate, unless the present equilibrium, established as a 
State policy of equality, in the distribution of the public burdens is to be 
seriously impaired and disturbed. 

“Consonant with this view, the rule of construction has been held 
to be that the mind of the Legislature is presumed to be consistent, and, 
incase of a doubtful or ambiguous expression of its will, such a construc- 
tion should be adopted as will make all the provisions of the statute con- 
sistent with each other, and with the pre-existing body of the law.” 


[It must be borne in mind that in all tax legislation, provisions have 
been made for the review of valuations of all types of property through- 
out the State and for the review of the actions of all taxing and assessing 
officers. If the statute were construed to deprive the taxing districts of 
the right of appeal to review the action of the Tax Commissioner it 
would of necessity be unconstitutional. If possible in construing statutes, 
such a construction must be placed upon them that the act shall be con- 
stitutional. 
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The gross receipts tax is in lieu of the tax on personal property, 
Prior to the enactment of the Gross Receipts Tax Act, this class of prop- 
erty was valued and assessed by local assessors at local rates, with the 
right of review and appeal provided in the General Tax Act. The pur- 
pose of the Gross Receipts Tax Act was to make uniform the rate of 
taxation and to facilitate the collection of the taxes. The method of val- 
uing this property has not been changed by the act, nor has the amount 
to which each taxing district is entitled. The Board is unable to believe 
that the Legislature, in changing the method of taxation, had intended to 
deprive the taxing districts of the right of appeal and review which ex- 
isted prior to the enactment of the Gross Receipts Tax Act. The taxing 
districts must pay the State and county taxes upon this class of property 
in accordance with the valuations placed upon it by the local assessors. 

If the action of the State Tax Commissioner were permitted to stand, 
the City of Hoboken would be compelled to pay the State and county 
taxes upon the valuations made and returned by its assessor, yet it would 
participate in the distribution of the gross receipts tax upon a much re- 
duced basis, thereby suffering injustice, hardship and financial loss. The 
act did not contemplate the creation of such a condition. 

By the Budget Act, P. L. 1917, Chapter 192, as amended, municipal- 
ities are required to make up a budget each year and to set up therein 
revenues they expect to receive during the year. The anticipated gross 
receipts tax becomes a portion of the anticipated revenues. If there is a 
failure of payment or a reduction in the amount of anticipated gross re- 
ceipts tax and there are not sufficient funds to meet the municipality's 
appropriations, an added burden is placed upon the taxpayers and the 
financial administration of the districts is thrown into confusion. 

Assuming that the valuations as made by the assessors of taxing 

districts are mere aids for the State Tax Commissioner in valuing this 
class of property, and that the Commissioner has a right analagous to the 
right of the county board to change the valuations without notice, after 
investigation and inquiry, as was held in the case of Middletown Town- 
ship v. Ivins, 102 N. J. L. 36; 130 Atl. 648, such change must be an 
equalization and revision of the valuations submitted by the assessors, 
“based upon an inquiry into those valuations. Even the county boards have 
no right to cast aside valuations made by the assessors upon the general 
mass of taxable property, and any change made by them must be pur- 
suant to an investigation. See State, Inhabitants of Englewood v. Hop- 
per, 54 N. J. L. 544; 23 Atl. 948. 

In City of Sea Isle City v. Board of Assessors of Cape May Co., 50 
N. J. L. 50, 12 Atl. 771, it was held that: 


“The board of assessors being a special statutory tribunal, its action 
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is valid only when its functions have been performed in the manner, and 
in compliance with forms prescribed by the statute which conferred the 
jurisdiction. * * * The duplicates of the several assessors are presumed to 
contain correct valuations of all taxable property in each township or 
ward.” 


The Board is of the opinion that this presumption as to the correct- 
ness of valuations made by the assessor applies to the class of property 
described in the Gross Receipts Tax Act. 

In the above case, where the board of assessors changed the values 
without a comparison of the duplicates, the court held that: 


“These proceedings were in flagrant violation of the statute, which is 
plain and explicit in its language. The board had no power to reduce 
the valuations shown by the duplicate of any assessor; nor had it power 
to increase such valuation except upon a careful, particular, and thorough 
comparison of the duplicates, * * *.” 


In the case before us, the State Tax Commissioner totally disregard- 
ed and cast aside the valuations returned to him and substituted a fan- 
ciful theory of valuation based upon unit production. His action was 
arbitrary, capricious and illegal, was not in accordance with the provisions 
of the statute, and cannot by any stretch of the imagination be considered 
to have been the result of inquiry, equalization or revision. 

The statute is silent as to whether notice must be given to the tax- 
ing districts before the Tax Commissioner can inquire into, equalize and 
revise the valuations. 

In the case of State, Paulison, Prosecutor, v. Taylor, Collector of 
Paterson, 35 N. J. L. 184, the Supreme Court held that where the statute 
is silent on the subject of notice, an increase in the tax without any ex- 
pressed statutory direction, made in the absence of the party affected, 
without notice to him or without an opportunity of being heard, where it 
appears he could easily have been notified, was unjust and illegal. 

The State Tax Commissioner attempts to justify his action by rely- 
ing upon the case of State, Township of Weehawken, v. Roe, 36 N. J. L. 
86. However, in that case the court held: 


“In the case now submitted, it does not appear that there was any 
comparison of views between the assessors, or any judgment formed by 
them that the baluation in Weehawken was relatively less than it should 
have been. So far as appears, the action complained of was arbitrary 
and oppressive, and not as appeared to them just and proper, and there- 
fore, in my opinion, their resolution should be set aside.” 


The State Constitution prescribes that all property shall be assessed 
for taxes at its true value. In the case of Hurd, et al, Prosecutors, v. 
Cook, 60 N. J. L. 70; 36 Atl. 892, the Supreme Court held: 
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“And the standard by which to ascertain the full and actual valye 
is a consideration of market value at a fair sale by private contract; * * * 
but income of itself is no criterion for an assessor in making a valuation 
for the purposes of taxation.” 

As income of itself is no criterion of value, likewise, unit cost of 
production of itself is no criterion of value for purposes of taxation or 
apportionment. The statute requires the tax to be apportioned accord- 
ing to the true value of the property. 

The action of the State Tax Commissioner was illegal and must be 
set aside. Complete relief can be afforded only by setting aside the en- 
tire apportionment. It is therefore set aside and the Tax Commissioner 
is directed to reapportion the tax upon the valuations returned to him by 
the various county boards of taxation. 

Judgment accordingly. 





HACKENSACK WATER CO. vs. BOROUGH OF WOODCLIFF LAKE 


(State Board of Tax Appeals, June 16, 1934) 


Taxation—Ripraps, fences and dam taxable as improvements but trees and couse- 
way not taxable 


In the matter of the application for reduction of tax assessment on 
property situate in the Borough of Woodcliff Lake, County of Bergen and 
State of New Jersey, for the year 1933. 


APPEARANCES 


For Appellant, John E. Selser, Esq. 
For Respondent, Donald Waesche, Esq. 


WEAVER, President: On October 1, 1932, the Hackensack Water 
Company was the owner of approximately 146 acres of submerged land 
and 52 acres of upland, with three buildings and certain other improve- 
ments. A portion of the land is situate in the Borough of Woodcliff 
Lake and the remainder in other taxing districts. The property is part 
of a water works and includes a dam across a stream. This dam, 340 
feet of which is in the Borough of Woodcliff Lake, is 1546 feet long 
varying in depth from o to 35 feet, and is protected by 18 feet of rip- 
rap. A roadway over the dam, constructed by the Company, is now 4 
public highway, having been conveyed to the Borough. A causeway runs 
through the body of water, dividing it into two sections, which are con- 
nected by a culvert. The causeway, which was necessary to raise the 
road when the dam was built, was constructed by the Company, as was 
also the culvert connecting the two sections of the dam. On one side of 
the body of water impounded by the dam is an embankment to prevent 
overflow upon the railroad tracks. Trees have been planted on various 
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parts of the land, primarily for the purpose of retaining the soil. On the 
embankment of the dam and the causeway there is riprap, which con- 
jsts of small stones placed close together to break the wave action and 
to prevent erosion. 

For the purpose of taxation for the year 1933, the assessor of the 
Borough of Woodcliff Lake assessed the land at $65,000 and the improve- 
ments at $90,000. On appeal the Bergen County Board of Taxation af- 
firmed the assessment. 

The appellant claims that the assessment is illegal, because the as- 
sessor did not place separate valuations on each item of the improve- 
ments, but assessed them as a whole. This contention is without merit. 
While the assessor did not separate the items of improvements in his 
original assessment, the County Board on appeal directed him to do so and 
he complied with the order. The property cannot escape taxation because 
of the failure of the assessor to list each improvement separately. 

At the time of the hearing before this Board, the Company withdrew 
its appeal as to the land and proceeded only with the appeal upon improve- 
ments. As to the buildings constituting part of the assessment on im- 
provements and valued at $7,050, there is no dispute. 

In addition to its contention that the remaining improvements have 
been assessed above true value, the appellant further contends that they 
include items which are part of the land and are included in the land as- 
sessment. 

Throughout the testimony the dam, which is the barrier and confines 
the flow of the water, is referred to as the “dam,” and the water which it 
impounds is also referred to as the “dam.” 


“The word ‘dam’ is sometimes used to mean the water in the mill 
pond, as well as in its natural and proper signification of the structure by 
which that water is retained.” Colwell v. The Mays Landing Water 
Power Co., 19 N. J. E. 245. 


To avoid confusion we shall refer to the barrier as the “dam” and 
the body of water as the “reservoir.” 

The appellant contends that the dam and the road thereon (having 
been deeded in fee to municipality) are not subject to taxation, claiming 
that by virtue of this conveyance it is not the owner of the dam and can- 
not be taxed for it. This contention is unsound. Although the deed 
appears to be in fee simple, the duty of maintaining the road is upon 
the Company which has an easement or property right in the dam. It is 
obvious that the reservation and maintenance by the Company was for 
the purpose of protecting the reservoir. The Company cannot retain the 
benefit of the use of the dam and escape taxation by building a road over 
it and conveying the road to the municipality. 





340 THE NEW JERSEY LAW JOURNAL 


The appellant also contends that the riprap, consisting of stones 59 
placed as to make a complete cover for the embankment, is part of the 
land and was included in the land value. We consider the riprap not a 
part of the land, but an improvement or structure placed thereon, and 
that it is properly valued as an improvement, as it is composed of parts 
artificially built by human exertion. Barr Lumber Company v. Perkins 
(Cal.) 295 Pacific 552. 


It is also claimed that the fence surrounding the property is part of 
the land and cannot be assessed as a structure, or in the alternative if it 
is found subject to taxation, that the major portion is not assessable, as 
it is on the public highway. However, there is nothing in the proof to 
substantiate this claim. There can be no doubt that the fence is not land, 
but is a structure or improvement and that the entire fence is subject 
to taxation as an improvement. See Heulett v. Sea Girt, 106 N. J. E. 
118; Ackerman v. Steiner, 7 N. J. Misc. 1056; 147 Atl. 746. 


The assessment also includes a number of trees which the appellant 
contends are not structures or improvements. The trees are not the re- 
sult of human effort but are the product of nature, and although trans- 
planted at a mature age, retain their character as trees by virtue of nature 
and not by the exertion of man. They are part of nature’s vesture and 
are therefore assessable as land and not as improvements or structures. 


The assessor has valued as part of the improvement an embankment 
which prevents the flow of water over a railroad. It was held in the case 
of the Borough of Emerson v. State Board of Taxes and Assessment, 
141 Atl. 23, that an excavation of land to make it available as a reservoir 
for the impounding of water was not an improvement but tended to en- 
hance the value of the land. Likewise, an earth embankment is not an 
improvement, but either enhances or detracts from the value of the land. 


The assessor has included in the value of the improvements the cause- 
way constructed on land owned by the County and running through the 
reservoir, and also the culvert therein. The causeway serves no useful 
purpose so far as the reservoir is concerned, but diminishes its value be- 
cause of the division into two parts. The causeway and the land upon 
which it rests are not subject to taxation. 


There is a divergence of testimony as to the value of the various 
improvements. The Board is of the opinion that the true value of the 
assessable improvements, including the structures, is $69,900. 


The assessment is reduced accordingly. 
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LOWER PENNS NECK vs. MARTIN, TAX COMMISSIONER 


(State Board of Tax Appeals, June 26, 1934) 


Toration—Gross receipts tax apportionment where made illegally set aside even 
though tax has been patd—Remedy given upon succeeding year’s apportionment 


On appeal from the apportionment made by the State Tax Commis- 
soner of the gross receipts tax levied and assessed against the Atlantic 
City Electric Company, for the year 1933. 


APPEARANCES 


For Appellants, Township of Lower Penns Neck, Alloway, Elsin: 
boro, Quinton and Lower Alloways Creek, Thomas G. Hilliard, Esq. 

For Appellant, Borough of Penns Grove, John M. Summerill, Esq. 

For Respondent, David T. Wilentz, Esq., Attorney General, by John 
]. Solan, Esq., Assistant Attorney General. 

For Township of Clementon, Vincent L. Gallaher, Esq. 

For Township of Stafford, Messrs. Harry Crone, A. Yeager and 
Stanley Seamer, Township Committeemen. 


WEAVER, President. This appeal presents for review the action of 
the State Tax Commissioner in apportioning to various taxing districts 
gross receipts taxes levied for the year 1933, under the provisions of 
Chapter 25, Laws of 1919, upon property of the Atlantic City Electric 
Company. 

The assessors of the various taxing districts herein involved, in 
which property of the Atlantic City Electric Company is located, fixed 
valuations upon the personal property of that corporation located in their 
respective taxing districts and certified the same to the several county 
boards of taxation. The valuations were in turn certified by the county 
boards to the State Tax Commissioner. Without notice to any of the 
taxing districts involved, the State Tax Commissioner changed the valu- 
ations in all of the districts. 

The tax levied under the act was apportioned by the State Tax Com- 
missioner upon the values fixed by him, without regard to the valuations 
made by the assessors of the various taxing districts, and certified by the 
county boards. It appears from the testimony that the Tax Commission- 
er used the Farley Osgood method, which was passed upon by this Board 
in an opinion filed on the eighteenth day of June, 1934, in the case of 
City of Hoboken v. J. H. Thayer Martin, State Tax Commissioner. 

The questions involved in this case are identical to those in the Ho- 
boken case, and for the reasons stated in that opinion, the Board holds 
that the apportionment as made by the State Tax Commissioner is il- 


legal, 


Two points not presented in the Hoboken case have been raised m 
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this case by the State Tax Commissioner, namely: Laches, and the inabil- 
ity of this Board to enforce any order it might make. 

The tax as apportioned was collected and paid. The Commissioner 
contends that because it has been collected and paid the application comes 
too late, as the tax cannot be recovered by the districts entitled thereto, 
These contentions are not sound. 

The statute provides no time in which an appeal must be taken by 
a party aggrieved by an apportionment of the tax involved. If the dis- 
pute were over a change legally made in the valuations, there might be 
some ground for the argument that the appellants are in laches, but since 
the change in valuations was wholly illegal, we do not feel that the appel- 
lant should be barred from obtaining relief. 

The answers to both questions hinge on the intent of the Legisla- 
ture in passing the acts under which the tax is apportioned. The legisla- 
tive intent on both questions may be found in Chapter 210, Laws of 1929, 
which was enacted for the purpose of correcting any clerical error or 
omission in the apportionment of these taxes. The Legislature therein 
cast upon the State Board of Taxes and Assessment (upon proof or dis- 
covery of any clerical error or omission in the apportionment of the taxes, 
whereby any taxing district in the State entitled to such taxes shall fail 
to receive its just proportion) the duty of correcting such error by a re- 
apportionment, in the same year in which the error occurs, if proved or 
discovered prior to the distribution of such moneys or apportionment, or 
by including in the amount of such tax apportioned to the taxing district 
in the succeeding year (after the proof or discovery of such error or 
omission) the amount of tax so failed to be paid and received, and de- 
ducting from the apportionment made to the several remaining taxing dis- 
tricts which shall have benefited by such error and omission, the amount 
so erroneously paid to them. The act further provides that— 

“The remedy for the correction of errors and omissions hereinbefore 
provided, shall be concurrent with and in addition to any other remedy 
now permitted or provided by law for such purposes.” 

It is clear from the reading of this act that the Legislature intended 
that an unjust distribution of the tax, occasioned by an error or omission, 
was not limited to the year in which it occurred, but that it could be cor- 
rected in any year subsequent to the discovery of the error. If there is 
no limitation for the correction of an unjust distribution occasioned by 
error, there is no limitation to correct an illegal distribution deliberately 
performed. 

It is also clear that the Legislature, at the time of the passage of the 
act above referred to, had in mind that a remedy for the correction of 
such errors existed, and that the additional remedy provided in the act 
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was concurrent with and in addition to such other remedy. It is there- 
fore obvious that the other remedy was by appeal. It is a fallacy to be- 
lieve that the Legislature intended to restore to a taxing district a tax 
which it lost by reason of a clerical error or omission, and to deprive it 
of its just proportion of the tax where the loss was the result of a deliber- 
ate illegal act of the Tax Commissioner. 

Section 10 of the act creating this Board (Chapter 100, P. L. 1931) 
provides it with ample power to make such orders as will effectuate its 
determinations. 

The action of the Tax Commissioner in apportioning the gross re- 
ceipts tax is set aside and he is directed to reapportion the tax upon the 
basis of the valuations returned to him, and to add to or deduct from 
the apportionment of the tax for the succeeding year such amounts as 
the various districts failed to receive or were benefited by the illegal 
apportionment of the tax for the year 1933. 





ALLENHURST vs. MARTIN, COMMISSIONER 


(State Board of Tax Appeals, June 26, 1934) 
Taxation—A pportionment under gross receipts tax act over ruled where commission 
ignored assessors’ valuations 


On appeal from the apportionment made by the State Tax Com- 
missioner of the gross receipts and franchise taxes levied and assessed 
against the Jersey Central Power & Light Company, for the year 1933. 


APPEARANCES 

For Appellant, Richard W. Stout, Esq., J. Edward Knight, Esq., by 
W. J. O’Hagen, Esq. 

For Respondent, John J. Solan, Esq. 

For the City of Long Branch, Jacob Steinbach, Esq. 

For the Township of Wall, Elvin R. Simmill, Esq. 

For the Borough of Brielle, Robert Carton, Esq. 

WEAVER, President: This appeal presents for review the ac- 
tion of the State Tax Commission in apportioning to the various taxing 
districts the gross receipts tax and the franchise tax, levied for the year 
1933 upon property of the Jersey Central Power & Light Company, under 
the provisions of Chapter 25, Laws of 1919, and Chapter 195, Laws of 
1900. 

The assessors of the various taxing districts in which property of 
the Jersey Central Power & Light Company is located fixed valuations 
upon the personal property of that corporation located in their respective 
taxing districts and certified the same to the various county boards of 
taxation, which boards certified the valuations to the State Tax Commis- 
sioner. The State Tax Commissioner changed the values in all of the 
taxing districts. The districts received no notice of the change. 
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The assessor of the Borough of Allenhurst placed a value of $1,391, 
040 upon the personal property of the Company, situate in private places, 
and a value of $51,410 upon personal property of the said Company, sit. 
uate in public places, in the Borough of Allenhurst. The State Tax Com- 
missioner reduced the value of the personal property located in private 
places to the sum of $743,271.98, and the value of that in public places 
to the sum of $29,685.42. 

The value of all personal property is used as the basis of determin. 
ing the apportionment of the gross receipts tax. The value of personal 
property located in public places is used as a basis of determining the 
apportionment of the franchise taxes. 

While the record is very meagre, it is sufficient for the Board to de- 
termine that the tax here in dispute was apportioned by the State Tax 
Commissioner upon values which he fixed, without regard to the values 
fixed by the assessors of the various taxing districts and certified to him. 
The Board is satisfied that the Tax Commissioner used the Farley Osgood 
method, passed upon by this Board in the case of City of Hoboken y, 
J. H. Thayer Martin, State Tax Commissioner, in an opinion filed on 
June 18, 1934. 

The personal property used as a basis for the apportionment of the 
gross receipts tax is exempt from local taxation under the General Tax 
Act, by reason of Chapter 25 Laws of 1919. However, the taxing dis- 
trict is compelled to pay State and county taxes upon this class of prop- 
erty. The Borough of Allenhurst was compelled to pay the sum of $23, 
514.47 as its share of State and county taxes, upon the class of property 
exempted under the gross receipts act. Because of the change made in 
the valuations by the State Tax Commissioner, it received as its share 
of gross receipts and franchise taxes only the sum of $11,591.28. 

The questions involved in this case are similar to those passed upon 
by the Board in the case of City of Hoboken v. J. H. Thayer Martin, 
State Tax Commissioner, and Township of Lower Penns Neck, et als, v. 
J. H. Thayer Martin, State Tax Commissioner. For the reasons stated 
in those opinions, the apportionment of gross receipts and franchise taxes 
of the Jersey Central Power & Light Company, as made by the State 
Tax Commissioner, is held to be illegal. 

The action of the Tax Commissioner in apportioning the gross re- 
ceipts tax and the franchise tax is therefore set aside, and he is directed 
to reapportion the said taxes upon the basis of the valuations returned to 
him, and add to or deduct from the apportionment of the taxes for the 
succeeding year such amounts as the various taxing districts failed to re- 
ceive, or were benefited by the illegal apportionment of the tax for the 


year 1933. 
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FORTUNATE FIELDS, INC. VS. HANOVER 
FORTUNATE FIELDS, INC. vs. HANOVER 


(State Board of Tax Appeals, June 26, 1934) 
Taxation—Exemption not allowed where incorporation not solely for charitable 


purposes 
In the matter of the application for the cancellation of the tax as- 
gsment for the year 1933 on property situate in the Township of Han- 
over, County of Morris and State of New Jersey. 


APPEARANCES 


For Appellant, David Young, 3d, Esq. 
For Respondent, Howard C. Barrett, Esq. 


WEAVER, President: Fortunate Fields, Inc., is a corporation of 
this State, incorporated under an act respecting associations incorporated 
not for pecuniary profit. On October 1, 1932, it was the owner of land, 
improvements and personal property, located in the Township of Han- 
over and assessed for taxation for the year 1933. On appeal to the Mor- 
tis County Board of Taxation, the assessment was affirmed. 

The petitioner claims that five acres of land, together with the build- 
ings erected thereon and the personal property, are exempt from taxation 
under Section 203, subdivision 4, of the General Tax Act, Revision of 
1918, as amended by Chapter 372, P. L. 1931, on the ground that it is a 
charitable organization and also a holding company for two charitable cor- 
porations. 

An examination of its charter discloses that it is incorporated for the 
following purposes : 

“To act as a benevolent and charitable association, to raise funds 
for the purpose of the study of biology and allied sciences, particularly 
as regards the advancement and dissemination of knowledge concerning 
psychology and genetics and again particularly as regards psychogenetics ; 
to conduct and carry on such scientific study and research; to breed or 
otherwise acquire suitable animals, particularly dogs, in the effort to define 
and measure intelligence; to train dogs as guides for the blind and for 
other public services, such as, aides to the American Red Cross, Police 
and Military authorities; to furnish and supply such trained dogs to 
blind persons, the American Red Cross, Police, Military and other char- 
itable or governmental authorities.” 

The provisions of the appellant’s charter do not bring it within the 
requirements of the statute. It is not organized exclusively for charitable 
purposes. The testimony discloses that the primary function of the cor- 
poration is research work. 

The appellant’s property is also used by the Seeing Eye, also organ- 
ied under an act respecting corporations not for pecuniary profit, the 
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Board of Directors of which are the same as the Board of the appellant 
corporation. The purpose of the Seeing Eye is to furnish dogs to assist 
the blind in travelling. 

The use of the property by another corporation which may be char. 
itable does not entitle the owner to exemption. It is doubtful whether 
the Seeing Eye is a charitable organization. However, it is not neces- 
sary to pass upon this question, as the appellant is not a charitable as- 
sociation, nor is it incorporated for the purpose of holding title to prop- 
erty used by two or more charitable associations. Consequently it does 
not come within the purview of the statute. See City of Hackensack y. 
Benevolent and Protective Order of Elks No. 638, 57 N. J. L. J.. 135. 

The action of the Morris County Board of Taxation in denying the 
exemption is affirmed. 





COLUMBIA CLUB vs. IRVINGTON 


(State Board of Tax Appeals, June 26, 1934) 


Taxation—Corporation whose charter shows objects not exclusively charitable not 
exempt 


In the matter of the application for the cancellation of the tax assess- 
ment for the year 1933 on property situate in the Town of Irvington, 


County of Essex and State of New Jersey. 


APPEARANCES 
For Appellant, William P. Murphy, Esq. 
For Respondent, Henry P. Bedford, Esq. 


WEAVER, President: The Columbia Club of Irvington is a New 
Jersey corporation, incorporated under an act to incorporate associations 
not for pecuniary profit. On October 1, 1932, it was the owner of land 
and improvements in the Town of Irvington, assessed for taxation for the 
year 1933. The corporation claims it is exempt as a charitable organiza- 
tion, pursuant to Section 203, subdivision 4, of the General Tax Act, 
Revision of 1918, as amended by Chapter 372, P. L. 1931. 

The objects for which the corporation is incorporated are as fol- 
lows: 

“* * * to become a body politic and corporate in law; to own, opert- 
ate and maintain a Club House for the social benefit of its members. Gen- 
erally to purchase, take on lease, or in exchange, hire or otherwise ac- 
quire, any real or personal property ; to borrow money, to make and issue 
promissory notes, bills of exchange, bonds and evidences of indebtedness 
of the corporation of all kinds, for the objects of the corporation, se- 
cured by mortgage or otherwise.” 

A reading of the charter is sufficient to establish that the appellant 
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is not organized exclusively for charitable purposes. Its primary purpose 
is for the maintenance of a club for the social benefit of its members. 

This case is controlled by the decisions of the Board in the cases of 
City of Hackensack v. Benevolent and Protective Order of Elks No. 
638, 57 N. J. L. J. 105, and Plainfield Aerie No. 866, Fraternal Order of 
Eagles v. Inhabitants of the City of Plainfield, 57 N. J. L. J. 241. 

The action of the Essex County Board of Taxation in denying the 
exemption is affirmed. 





LEGAL PHASES OF NATIONAL INDUSTRIAL RECOVERY ACT 


(The National Industrial Recovery Act, affecting as it does nearly all classes of 
business activity, presents a subject with which every well informed lawyer should 
be familiar. It is our intention to publish from time to time in these columns refer- 
ences to important current decisions relating to the Recovery Act. This is a feature 
which should be of great value to all members of the profession.—Ebrror. ) 

A more recent complication in connection with the enforcement of 
code provisions of the National Industrial Recovery Act relates to the 
effect of the so-called Norris-LaGuardia Anti-Injunction Act upon the 
labor provisions of the N.I.R.A. The Injunction Act is entitled “An 
act to amend the judicial code and to define and limit the jurisdiction 
of courts sitting in equity, and for other purposes” and provides, Sec- 


tion 7, as follows: 


“No court of the United States shall have jurisdiction to issue a 
temporary or permanent injunction in any case involving or growing 
out of a labor dispute, as herein defined, except on hearing the testimony 
of witnesses in open court (with opportunity for cross-examination ) 
in support of the allegations of a complaint made under oath, and testi- 
mony in opposition thereto, if offered, and except after findings of fact 
by the court, etc. * * *” 


Strange to relate, this Act, which was passed in an effort to assist 
labor in the conduct of labor disputes and strikes, was invoked by the 
employer to defeat the attempt of labor organizers to organize labor 
unions within the steel industry and in support of a definite scheme 
outlined by the employer to organize company unions, in accordance 
with rules and regulations prescribed by the employer. 

In the case of United States v. Weirton Steel Company (not yet 
reported officially—see Prentice-Hall Federal Trade and Industry Service, 
Section 8218), decided in the United States District Court for the 
District of Delaware on May 29, 1934, the Court refused a temporary 
injunction to the Government to restrain the defendant from violating 
the labor section of the Code of Fair Competition for the iron and steel 
industry. In rendering decision, Judge John P. Nields invoked the In- 
Junction Act above referred to, saying: 
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“Plaintiff charges that defendant consistently maintains that a vot. 
at a company union election is a vote approving such union and that 
defendant sought, by coercion, intimidation and improper tactics to com. 
pel or induce employes to vote at the December election for representa- 
tives under the company union plan. 

That the coercion and intimidation consisted of threats of discharge 
for not voting, changes in the place of payment on election day, actual 
discharges at election time for not voting, physical coercion to compl 
voting, marking of ballots by others than those entitled to vote, threats 
to close down the plants if the Amalgamated Union should win, refusal 
to allow Amalgamated employes to attend meetings of employes and 
employers, and the giving of a party to a large number of girl employes. 

Supporting these charges, plaintiff files seventeen affidavits. Several 
employes state that they were told that if they did not vote for the com- 
pany union they would lose their jobs. A number of girls in the assort- 
ing room filed affidavits that on the eve of the election a party was given 
for them at a country club, when a number of defendant’s officials were 
present. Beer, sandwiches and cigarettes were served. The superin- 
tendent said, ‘If you want your bread and butter every day vote the right 
way, and that’s the company union.’ The gathering gave the cheer: 

‘Ice cream, soda, ginger and pop, 

Company union goes over the top!’ 

The party lasted until midnight and two of the girls ‘passed out’. 

Defendant filed forty-four affidavits contradicting the foregoing 
affidavits. 

Another group of plaintiff’s affidavits allege discrimination against 
Amalgamated Union employes subsequent to the strike. Forty-four 
affiants charge that certain employes were not put back to work after the 
strike; the others had been discharged for taking part in the strike, and 
that still others were given less desirable work after the strike. 

Defendant filed sixty-six affidavits explaining in detail the reason 
for any discharge or change in working conditions. 

Defendant filed affidavits of the forty-nine elected representatives 
of the company union that they were conducting collective bargaining 
for the employes with the company; that there is peace and quiet among 
the employes, and that neither the company nor its officers have ever 
attempted to dominate or control them. 

The affidavit of the secretary of the company union states that up 
to Jan. 1, 1934, there had been 152 committee meetings of employe 
representatives at which 505 cases had been considered. Two hundred 
and ninety-six of these dealt with wages, 27 with safety, 182 with work- 
ing conditions, including sanitation, medical service, housing, recreaton 
and public relations. Of the 505 cases, 298 were settled in favor of the 
employes, 32 were compromised, 32 were withdrawn by the employes 
and 96 were pending Dec. 31, 1933. 

Twenty of plaintiff’s affidavits are dated in November, 1933; fifty- 
two in December, forty-four in January, 1934, and six in February, 1934 
all long before the filing of the bill of complaint in this suit. 

Eighty-seven affiants retract statements made in their original af- 
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fdavits. Many of the affidavits in retraction are again retracted by the 
afiants and still others retract their retractions. 

A preliminary injunction is extraordinary process. Granting such 
relief rests in the sound discretion of the court. Rice & Adamas v. 
Latrop, 278 U. S. 509, 514. Where the equities of a bill are denied 
fully and explicitly under oath, a court usually does not issue an in- 
junction in limine, but allows the matter to await a final hearing. Behre 
y. Anchor Inc. Co. (C. C. A. 2) proves its contentions. 

A preliminary injunction should not be awarded on ex parte af- 
fdavits unless in a clear case. If there is any substantial doubt as to 
the right it should be refused. Lare v. Harper & Bros. (C. C. A. 3) 
86 Fed. 481. 

In order that a judge may pass upon the credibility of witnesses it 
is necessary that they be present in court for examination with oppor- 
tunity of observing their manner and appearance upon the witness stand. 
Where the court has no such opportunity affidavits of both sides are 
entitled to equal weight. 

In this case the essential averments of the bill and plaintiff’s af- 
fdavits in support of its motion are denied and contradicted by defend- 
ant’s answer and affidavits. Two hundred and thirty-four affidavits were 
filed by plaintiff and 826 by defendant. 

Obviously the case is controlled by the rule repeatedly announced in 
this district and circuit that a preliminary injunction is never granted 
where the pleadings and affidavits disclose that the plaintiff’s contentions 
in fact and in law are seriously disputed. Lare v. Harper & Bros. (C. C. 
A. 3), 86 Fed. 481. United States v. Zukauckas, 293 Fed. 756. General 
Talking Pictures Corporation v. Stanley Company, 42 F. (2d) 304. Pop- 
ular Mechanics Company v. Fawcett Publications, 1 F. Supp. 292. 

The case illustrates perfectly the propriety of the procedure pre- 
scribed by Congress and the futility of considering a motion for a pre- 
liminary injunction in cases of this kind upon ex-parte affidavits. 

Not only is there a conflict of material facts, but there are serious 
and intricate questions of law involved, particularly the question as to 
the constitutionality of the National Industrial Recovery Act. Counsel in 
their briefs have given extensive and careful consideration to this consti- 
tutional question. 

Issues of the gravest importance are raised and should be determined 
only after final hearing. 

The motion must be denied.” 


In deciding that the Norris-LaGuardia Anti-Injunction Act applied 
to this case, the Court appears to disregard entirely the provisions of 
Paragraph C of Section 3 of the National Industrial Recovery Act, 
whereby the Courts of the United States are invested with jurisdiction 
0 prevent and restrain violations of any approved Code of Fair Competi- 
tion and requiring the District Attorney in the several districts, under the 
direction of the Attorney-General, to institute proceedings in equity to 
Prevent and restrain such violations. 

It seems as though the provisions of this enactment would render 
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inapplicable the Anti-Injunction Act in cases where the dispute arose yp. 


der the Code. 
The applicable provisions of the Iron and Steel Code to the cop 
troversy in this case are as follows: 


(1) That employees shall have the right to organize and bargain col. 
lectively through representatives of their own choosing, and shall be free 
from the interference, restraint, or coercion of employers of labor, or their 
agents, in the designation of such representatives or in self-organization 
or in other concerted activities for the purpose of collective bargaining or 
other mutual aid or protection; 

(2) That no employee and no one seeking employment shall be re. 
quired as a condition of employment to join any company union or to 
refrain from joining, organizing, or assisting a labor organization of his 
own choosing. 


CALIFORNIA RECOVERY ACT HELD INVALID IN PART. 
—PROVISION PROVIDING THAT NATIONAL CODES TO SU- 
PERSEDE STATE CODE UPON APPROVAL HELD INVALID 
DELEGATION OF LEGISLATIVE POWER—lIn the case of People 
of the State of California v. Capital Cleaners & Dyers, et al, decided by 
the Superior Court of the State of California, County of Los Angeles, 
it was held that a provision of the California Industrial Recovery Act, 
providing that national codes are to supersede state codes upon approval, 
is invalid because it constituted an unwarranted delegation of legislative 
power. On this question the Court said: 


“The legislature, if so minded, may adopt by reference an existing 
statute of some other state or of the United States, and such adopted 
statute becomes effective as a part of the adopting statute, and probably 
the same rule would apply to any existing administrative regulation of 
draft of a code, or body of law purporting to deal with the subject of 
legislation, even though never enacted by and legislative body; but here 
the legislature has attempted to adopt prospectively codes not in existence 
and whose terms were necessarily unknown when it passed the statult 
The regulations contained in the code now under consideration, while pos- 
sibly within the letter of the very general language of reference com 
tained in the California statute, relate to a considerable number of sub- 
jects which have heretofore been highly controversial as to the necessily, 
propriety and constitutionality of public regulation in regard thereto. Not 
only is there an entire absence in the statute of any legislative approval 0 
the particular regulations made by the code on these subjects, but there 
is no declaration of the necessity or propriety of any regulation whatever 
on any of these subjects and no indication that the legislative mind we 
turned to them at all. We think the provision of this statute purporting 
to adopt these future codes is an unwarranted delegation of legislative 
power. The legislature may delegate the power to determine some tact 
or state of things upon which the law makes or intends to make IS 
own action depend, but the provisions of the national code which plait 





: arose un. 


o the con 


argain col- 
all be free 
or, or their 
rganization 
gaining or 


hall be re- 
inion or to 
tion of his 


[IN PART. 
S TO SU- 
INVALID 
- of People 
decided by 
»s Angeles, 
overy Act, 
n approval, 

legislative 


an existing 
ch adopted 
d probably 
zulation of 
subject of 
+ but here 
n existence 
he statute. 
while pos- 
rence con 
er of sub- 
> necessity, 
reto, Not 
pproval of 
but there 
1 whatever 
mind was 
urporting 
legislative 
some fact 
y make its 
hich plain- 


LEGAL PHASES OF NATIONAL INDUSTRIAL RECOVERY ACT 351 


tiff seeks to enforce in this action are much more than such a deter- 
mination. As applied to the present subject matter, the statute was prac- 
tically an abdication of its functions by the legislature. It amounted to 
an atempt to delegate to others ‘its exclusive power and function of deter- 
mining what acts or omissions on the part of an individual are unlawful,’ 
and this it had no power to do. In re Peppers, 189 Cal. 682; in re Mc- 


Lain, 190 Cal. 376, 381; People v. Parks, 58 Cal. 624, 643; Schaezlein 
y. Cabaniss, 136 Cal. 466, 470; Englebretsen v. Industrial Acc. Comm., 
170 Cal. 793, 797; ex parte Cox, 63 Cal. 21.” 


For a complete review of the opnion see Prentice-Hall Federal Trade 
and Industry Service, Section 8067. 


LOUIS BERNSTEIN v. RETAIL CLEANERS’ & DYERS’ 
ASSN.—(Common Pleas Court of Cuyahoga County, State of Ohio, 
Feb. 20, 1934, 31 N.P. (N.S.) 433). Prentice-Hall Federal Trade and 
Industry Service, Section 8070. 


NATIONAL CODE ADOPTED BY STATE STATUTE VALID. 
—On July 1st, 1933, the Ohio General Assembly passed the Ohio Re- 
covery Act (115 O.L. 603), which Act was approved by the Governor 
July 12th, 1933. The Ohio Act fully ratified and approved the National 
Recovery Act and authorized the Governor to approve national codes. 
Act of Governor in approving National Cleaning and Dyeing Code held 
to be valid. 


PRICE-FIXING UNDER CODE.—Action of proper Code Au- 
thority in fixing minimum price for cleaning and pressing held valid. 


BLUE EAGLE, EFFECT OF WITHDRAWAL.—Where plain- 
iff at first complied with Code and thereafter cut prices, as a result 
of which the right to use the Blue Eagle was taken from him, he will 
not be heard to complain of picketing. 


PICKETING VIOLATOR OF CODE—INJUNCTION TO RE- 
STRAIN PICKETING REFUSED.—Where the complainant was cut- 
ling prices, in violation of the National Code which has been adopted 
by a State Statute, it was held lawful to picket his place of business to 
advise the public of his non-compliance. 

In this case, the defendant association caused a man to continuously 
tarry in front of the plaintiff’s business a large sign with the language 
“Notice, This tailor shop is engaged in unfair competition violating the 
Code of Fair Competition for the Dry Cleaning Industry. Retail Clean- 
tts & Tailors’ Association.” 
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In refusing to grant the plaintiff's application for an injunction, 
Judge Harris said: 


“Picketing, so-called, is a method long established as legal, where 
not accompanied by intimidating and importunate conduct, as a means of 
endeavoring to settle economic disputes existing between workers and 
employers. The Supreme Court of the United States in American Stee 
Foundry v. Tri-City Trades Council, 257 U. S., 208 and 209, and the 
Ohio Supreme Court in La France v. International Brotherhood, 108 
O.S., 61, have both approved it. 

It has also been frequently used by groups desiring to accomplish 
political objectives. It is a publicity mechanism, designed to advise the 
public of the existence of a present controversy between those picketing 
and the one picketed. It is, of course, as the derivation of the word dis- 
closes, a warlike measure. But if the objective is the honestly believed 
correct disposition of a real and existing economic dispute it is legal. Its 
purpose is to advise those who observe the information published and 
circulated by the picketer that the controversy exists and its appeal is 
to those believing in the cause of the picketer to aid as they lawfully 
may in the proper settlement of the contest. It is an invitation to direct 
boycott by people who if uninformed of the facts, might patronize the 
other party to the contest, whether those people be fellow workers or 
other prospective customers. 

The picketing program has rarely been resorted to by other than 
labor unions but in reason, so it seems to me, there is no real distinction 
between the right of union members so to do and the right of the defend- 
ants, under circumstances prevailing in the present emergency, likewise 
to act. It is a well known fact that the dry cleaning industry, which is 
operated in greater Cleveland alone by about 1500 retail dry cleaner 
shops and storekeepers, has been in a chaotic condition for many years, 
and that the industry has been infested with vicious racketeering here and 
elsewhere in the country. General Johnson quite truthfully stated in 
submitting the dry cleaners’ code to the President: 

‘The trade has been harassed for the past three years by cut-throat 
competition, which in many cases led to racketeering, brought by slash- 
ing prices below cost, lowering wages, accompanied often by sweating 
labor, offering inferior quality and poor services. These conditions have 
almost completely demoralized the business of plant owners and have 
caused untold hardships to some 175,000 or more tailor shops serving 4s 
retail outlets for the wholesale dry-cleaning plants. There are but few 
concerns in the trade who have any credit, and in many cases there are 
substantial amounts owed to labor for past due wages. Testimony at 
the hearing, for example, brought out the fact that over $600,000 1m 
wages are long past due to workers in the city of New York. . 

‘Most of the havoc wrought in the cleaning and dyeing trade 1s al- 
tributed to price cutting. Partly due to certain economies arising out of 
efficiency but primarily due to exploiting labor and rendering inferior 
quality and service to the public, a few operators of cut-rate stores are 
in an advantageous position to cut prices and to draw volume away from 
other plants at will. Witness the price war that. has. taken place ovéf 
the past three years. The normal charge for cleaning and pressing 4 
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man’s suit or a woman’s dress was $1.50, but under pressure of keen 
competition from these operators who entered on an aggressive campaign 
for volume of business the price was gradually reduced to 29 cents; and 
recently by way of ‘special rates’ to 19 cents. The other retail establish- 
ments, while forced to meet the competition to some extent, have not 
gone below 45 cents. However, it is a significant fact that at this rate 
most of the retail establishments are forced to operate at a loss.’ 

A genuine economic dispute exists between plaintiff and his fellow re- 
tail dry cleaners. They are resorting to no force or intimidation. They are 
merely notifying those who pass by the vicinity of his store that he has 
been and is disregarding the code. So Jong as they do so without violat- 
ing the ordinances of Cleveland and the laws of Ohio, and during the 
pendency of the emergency at least, they may continue.” 


UNITED STATES v. HARRY VICTOR, ET AL. (U. S. Dist. 
Court, Eastern District of Michigan, Mar. 15, 1934). 


TEMPORARY INJUNCTION RESTRAINING DEFENDANT 
FROM GIVING AWAY PREMIUMS.—Under Rule 17 of the Pe- 
troleum Code, defendant will be restrained from giving away premiums 
with his sale of petroleum products from local gasoline stations, even 
though the sale 1s interstate in nature, for it tends to affect and dis- 
organize the entire industry. 


TEMPORARY INJUNCTION TO PREVENT NON-COM- 
PLIANCE.—In order to obtain general compliance with the Recovery 
Act and to prevent unfairness by the non-compliance of a few, a tempor- 
ary injunction should be operative, even though tt cause the defendants 
temporary hardships, until the court has found the statute to be inap- 
plicable or unconstitutional. ; 

In the above named cause, a temporary injunction was granted pur- 
suant to the Report and Opinion of Special Master W. S. Sayres. (See 
Prentice-Hall Federal Trade and Industry Service, Section 8072). 


GROSS v. JAMAICA AUCTION GALLERIES, INC. (Supreme 
Court, State of New York, County of Queens, New York Law Journal, 
March 21, 1934). (Prentice-Hall Federal Trade and Industry Service, 
Section 8083 ). 


PRELIMINARY INJUNCTION DENIED WHERE SAME 
MAY SERIOUSLY INTERFERE WITH BUSINESS OF DEFEN- 
DANT AND AN EARLY TRIAL MAY BE OBTAINED—Where 
the granting of a preliminary injunction may have a far-reaching effect 
and seriously interfere with the business of the defendant, who is engaged 
in business as‘an auctioneer, a motion for preliminary injunction was 
denied. 
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RETAIL JEWELRY TRADE CODE—WHETHER CODE ap. 
PLICABLE TO DEFENDANT IN DOUBT—INJUNCTION pp. 
NIED—In this case, the defendant was engaged as an auctioneer in the 
business of selling general merchandise to the public at public sales. | 
was contended that the defendant came within the provisions of the Code 
of Fair Competition regarding the jewelry trade under the National 
Recovery Act, which Code contains a section prohibiting a retail jeweler 
to sell or offer for sale at aucton any jewelry except for the purpose of 
legitimate liquidation or in case of dire need, and even in the case of the 
two latter events only upon the approval of a certain local committee. 
Mr. Justice May, who heard the matter in the New York Supreme Court, 
decided that, in as much as the plaintiff could have an early trial, an in- 
junction would be denied. 


CHICAGO FLEXIBLE SHAFT COMPANY v. KATZ DRUG 
COMPANY. (United States District Court, District of Delaware, Feb. 
23, 1934). (Prentice-Hall Federal Trade and Industry Service, Section 
8084 ). 


MANUFACTURER, MAY NOT LAWFULLY FIX RETAIL 
PRICES—Where manufacturer has sold his product outright, he may 
not contract, or by confederation with others, dictate and maintain a fixed 
retail price. Such contracts are contrary to public policy and are in re- 
straint of trade and deemed to be unfair competition. (See Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 373. Federal Trade Comm. 
v. Beech-Nut Co., 257 U.S. 441). 


CODE VIOLATIONS—AFFAIR OF GOVERNMENT BUT 
NOT OF PRIVATE PERSON—The violation of a Code would be a 
matter of immediate concern with the United States but inferentially is 
not of concern to a private person to warrant suit by him to restrain the 
violation. 


PRELIMINARY INJUNCTION—Where it is apparent upon the 
affidavits submitted that the ultimate relief prayed for will be refused, 
preliminary injunction will be denied. 

In the opinion in the above captioned case, Mr. Justice Nields states: 
“In any event such violation would be a matter of immediate concern to 
the United States,” citing Purvis et al v. Bazemore, F. Supp. -——: 
(See sections 8008, Prentice-Hall Federal Trade and Industry Service). 


GARMENT MANUFACTURERS’ ASS’N, INC., et al v. HUGH 
S. JOHNSON et al. (Supreme Court of the District of Columbia, Feb- 
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ruary 8, 1934). (See Prentice-Hall Federal Trade and Industry Service, 
Section 8097 ). 


TEMPORARY INJUNCTION REFUSED TO PREVENT DE- 
FENDANT FROM ENFORCING NATIOIAL INDUSTRIAL RE- 
COVERY ACT AND ORDERS THEREUNDER—This was a pro- 
ceeding brought by the plaintiff in equity by bill to enjoin the defen- 
dants, and all persons acting under their direction and authority, from 
enforcing as against the complainants the provisions of the Code of Fair 
Competition for the Coat and Suit Industry as approved August 4th, 1933 
by the President of the United States, on the ground that said statute is 
null and void and an unconstitutional exercise of the powers of Con- 
gress. Complainant alleged that its business in the eastern area was 
placed under disadvantage by the Code with competing manufacturers in 
the western area, resulting in a consequent confiscation of property with- 
out due process of law. After hearing, the application for preliminary 
injunction was denied and the suit dismissed without prejudice. 


ELIZABETH GRELECK v. SAMUEL AMSTERDAM (Mu- 
nicipal Court of Philadelphia, Pa., Civil Division No. 1105, January 1934 
Term). (See Prentice-Hall Federal Trade and Industry Service, Sec- 
tion 8109). 


EMPLOYEE—RIGHT TO RECOVER MINIMUM WAGE UN- 
DER PRESIDENT’S REEMPLOYMENT AGREEMENT—The Pres- 
ident’s Reemployment Agreement, or Blanket Code, when signed by an 
employer, is a contract made with the President, and an employee may 
recover, as a beneficiary under the agreement, the minimum wage pro- 
vided therein, although he was not a party to the agreement himself. 


CONTRACTS—RIGHT OF THIRD PARTY TO RECOVER 
UNDER CONTRACT MADE FOR HER BENEFIT—In accordance 
with the doctrine recognized in most States of the Union, a contract made 
for the benefit of a third person, whose indentity can be literally estab- 
lished, gives to such third person a right of action thereunder, even 
though they are not an actual party to the contract. Judge Wm. Gray 
Knowles wrote the opinion of the Court in the above entitled cause. In 
acareful review of the decisions, the Judge states: 


“Plaintiff bases her right to recover on the theory that the aforesaid 


agreement was entered into for her benefit. This proposition has been es- 
tablished conclusively in the following recent cases: Concrete Products 
Co. v. U. S. Fidelity & Guaranty Co., 310 Pa. 158; Com. v. Great Am. 
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Indemnity Co., 312 Pa. 183; and Philipsborn v. 17th & Chestnut Holding 
Corporation. 

In the case of Commonwealth v. Great Am. Indemnity Co., supra 
there is an entire and complete statement of the law as it now stands in 
Pennsylvania. Suit was brought by certain materialmen on a bond given 
by the company to the Commonwealth. The bond provided that the cop. 
tractor should ‘pay all lawful claims of sub-contractors, materialmen and 
laborers for labor performed, etc.’ The materialmen were not parties to 
the surety contract and the question before the Court was whether the 
surety was liable for the unpaid balance due them. The court in holding 
that it was stated as follows: 

‘The last of our cases on this point is Concrete Products Co. v. United 
States Fidelity & Guaranty Co., 310 Pa. 158, decided less than six months 
ago, where a recovery was allowed although no statute authorized the 
bond, and plaintiff was not an obligee in it. In an opinion by Mr. Justice 
Maxey, we quoted with approval from an article by Professor Arthur L. 
Corbin of the Yale Law School in which he said (Selected Readings on 
the Law of Contracts, page 668): ‘We should now start with the general 
proposition that two contracting parties have power to create rights in a 
third party. This has long been a general rule; it is not an ‘exception, 
‘Privity’ is not necessary; the third party need not be a ‘promisee’ nor 
need he give consideration. . . . The third party has an enforceable right 
if the surety promises in the bond, either in express words or by reasonable 
implication, to pay money to him... (Page 669). In the case of a surety 
bond for the payment of money, if there is a promise to pay money to an 
ascertainable person, the fact that he is a third person who gave no con- 
sideration for the promise does not prevent him from enforcing it... 
(page 677). The words used in building contracts and in accompany- 
ing surety bonds are now usually such ‘that they are, and should be, inter- 
preted as a promise by the surety to pay laborers and materialmen in the 
case of default by the contractor. . . . In this class of cases it is sound 
policy to interpret the words liberally in favor of the third parties.’ 

‘The only true basis is that stated in Prof. Corbin’s article, supra, 
that ‘if there is a promise to pay money to an ascertainable person, the 
fact that he is a third person who gave no consideration for the promise 
does not prevent him from enforcing it.’ 

‘In 44 out of the 48 States of the Union, that rule has long been 
enforced (Pennsylvania, Massachusetts, Connecticut and Michigan being 
the exceptions; Baurer v. Devenie, 99 Conn. 203, 206), and in the Re- 
statement of the Law of Contracts, it is considered at length and adopted 
as the true rule. In Section 133 it is said: 

‘(1) Where performance of a promise in a contract will benefit a 
person other than the promisee, that person is... (a) a donee beneficiary, 
if it appears from the terms of the promise in view of the accompanying 
circumstances that the purpose of the promisee is . . . to confer upon him 
a right against the promisor to some performance neither due nor sup- 
posed or asserted to be due from the promisee to the beneficiary. Sec- 
tion 136 says: ‘(a) A gift promise in a contract creates a duty of the 
promisor to the donee beneficiary to perform the promise; and the = 
can be enforced by the donee beneficiary for his own benefit; (b) A Gitt 
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promise also creates a duty of the promisor to the promisee to render the 
promised performance to the donee beneficiary.’ Section 139 declares: 
‘It is not essential to the creation of a right in a donee beneficiary or in a 
creditor beneficiary that he be identified when a contract containing the 
romise is made.” Section 345 (1) (b) says: “The donee beneficiary can 
get judgment for the value of the promised performance, with interest’ ; 
and section 345 (2) gives the same right to a creditor beneficiary. Since 
the Restatement was adopted, Connecticut has joined with the other 44 
States (Byran Lumber & Supply Co. v. Page., 10g Conn. 256, 260), and 
those determinations are so equitable and just, and so certainly carry out 
the intention of the parties, as shown by the contract and bond, that we 
willingly join with our sister States in their conclusion on this subject.” 

In short, it is apparent that as to third party beneficiaries Pennsyl- 
vania has now adopted the broad general rules of the Restatement of the 
Law of Contracts. Philipsborn v. 17th & Chestnut Holding Corporation, 
supra. 

Nor can it be contended that since the plaintiff was in the employment 
of the defendant at the time the contract was entered into and therefore 
gave no consideration for the promisee that she cannot recover. For it 
is well settled that no consideration need move from the beneficiary to 
the promisor. 

Williston on Contracts, Vol. 1, Secs. 114 and 354. Com. v. Great 
Am. Indemnity Co., supra. 





CURRENT DECISIONS 


Digests of, and Comments upon Important Current Decisions of the 


Selected and Compiled by 
Maurice C. BRIGADIER. 


New Jersey Courts. 


Evidence . Relevancy 


The defendant was indicted for the murder of her husband. At the 
trial in Oyer and Terminer, the State showed that the husband was 
killed in his bed by numerous blows on his head. Over objection of the 
defendant, the Court permitting the State to show that three days before 
the murder the defendant had inflicted other blows on the decedent’s head. 
The defendant was convicted and on error from the Court of Errors 
and Appeals, held, affirmed. State v. Liederman, 112 N. J. L. 366. The 
evidence of the earlier crime committed by the defendant upon her hus- 
band was admissible because of the similarity of the injuries. It was 
televant and evidential of malice and intended to show a common scheme 
culminating in the murder. There was an identity of place, method and 
victim and there was close proximity of time. A vicious and unjustified 
attack made by the defendant at so near a date would tend to prove the 
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existence of malice which either express or implied is a necessary element 
in the crime of murder. In general, whenever the defendant’s guilt of an 
extraneous crime tends logically to prove against him some particular 
element of the crime for which he is being tried, such guilt may be shown. 
Bullock v. State, 65 N. J. L. 557, 574, distinguished. In that case, the 
defendant was indicted for murder and a witness was permitted to tes- 
tify that eighteen years prior thereto the defendant had attempted to 
assault him with a razor. The Court, held, that this testimony was 
clearly incompetent; that on the trial of an accused for a crime, it is not 
competent to prove that he committed other crimes of a like nature for the 
purpose of showing that the accused would be likely to commit the crime 
charged in the indictment; that there is a class of cases in which the 
knowledge, good faith, motive or intent of a party is material, on which 
evidence collateral to the main issue is sometimes admitted; but the com- 
petency of such evidence is limited to facts which are so apparent that 
the party had a common purpose in both transactions; that on the trial 
of a criminal charge it is not relevant to show that the defendant has 
committed other similar crimes which are not connected in any way with 


that in questnon. 


New Jersey Constitution . . . Justice of the Peace as a Constitutional 
O fficer 


The plaintiff sued a number of defendants for malicious prosecution, 
conspiracy and false imprisonment. One of the defendants was a Jus- 
tice of the Peace, who entertained a complaint aganist the plaintiff, issued 
a warrant for the plaintiff’s arrest and held the plaintiff to bail. The 
plaintiff contended that the Justice of the Peace was without jurisdiction 
or color of jurisdiction to hold the plaintiff to bail, relying upon Chapter 
204 of the Laws of 1926 and Chapters 39 and 40 of the Laws of 1931, 
which attempted to take criminal jurisdiction from the Justice of the 
Peace and place such jurisdiction only in the Judicial Criminal Dis- 
trict Courts, when such are established. Plaintiff was nonsuited and 
on appeal to the Court of Errors and Appeals, held, that nonsuit as to the 
defendant, Justice of the Peace, affirmed. Tomai v. Savastano, 112 N. 
J. L. 362. A Justice of the Peace is a constitutional officer and as such has 
power to entertain complaints, issue warrants, and hold to bail, in 
certain criminal cases. The attempt of the Legislature to deprive him 
of his criminal jurisdiction is nugatory since this jurisdiction is exet 
cised by the Justice of the Peace under the Constitution. The civil 
jurisdiction of the Justice of the Peace is wholly statutory and he may 
be deprived of it by the Legislature. 
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Agency .. . Statute of Frauds ... Form of Agent's Authority and 
Ratification 


Plaintiff sued defendant corporation to recover rent under a lease 
in writing for a term of ten years. The State of Demand based the 
right of recovery upon the lease. The defense was that the lease was 
void under the Statute of Frauds, being for a term exceeding three 
years and executed by the Vice-president of the corporation acting in 
the capacity of its agent and without authorization in writing. This 
contention was countered and attempted to be overcome by proofs 
said to show ratification. Judgement was entered in favor of the 
plaintiff in the District Court, which judgment was affirmed by the 
Supreme Court. On appeal to the Court of Errors and Appeals, held, re- 
versed. Stammelman v. Interstate Co. 112 N. J. L. 342. The execution 
of a lease by the Vice-president of a corporation is an execution there- 
of by its agent. Under Section 1, of the Statute of Frauds, the author- 
ity of an agent to execute a lease for more than three years from the 
making thereof, must be in writing. Ratification of an unauthorized 
act proceeds upon the theory that there was no previous authority and 
acts as a substitute for such authority. Accordingly, the general rule 
is that whatever form of authorization would have been sufficient to 
clothe the agent with original authority to do an act will be sufficient 
to constitute a ratification of such act when done without previous au- 
thority ; and, conversely, that whenever the law requires a particular 
mode of authorization there can be no valid ratification except in the 
same manner. Where the original authority to an agent to execute an 
act must be in writing, the ratification of the act done without au- 
thority must, in the absence of some element of equitable estoppel, be 
in writing and the same principle applies to acts which could be au- 
thorized by a corporation only by resolution or vote. Entry, con- 
tinued possession and payment of rent reserved under an unauthorized 
lease does not amount to ratification but creates merely a tenancy at 
will which may ripen into a yearly tenanc’, where the tenant remains 
in possession beyond one full year. 
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GOVERNOR'S APPOINTMENTS 


Mr. Sol. Rubenstein, of Perth 
Amboy, was appointed a member 
of the Middlesex County Board of 
Taxation, to succeed himself, 

Mr. Jose M. Diaz, IJr., of Hack- 
ensack, was appointed a member of 
the Hackensack River Sewerage 
Authority to succeed Mr. Joseph 
Kinzley, resigned 

Mr. Charles Wance, of Stewarts- 
ville, was appointed a member of the 
Board of Visitors to the Agricul- 
tural College, to succeed FE. C 
Brill 

Mr. Craig Skillman, of Oldwick, 
was also appointed to the Board of 
Visitors of the Agricultural Col- 
lege 

Mr. George M. Heig ht. of Bel- 
mar, was appointed a member of 
the Board of Shell Fisheries. 

Captain Anthony Weis was brev- 
etted Major. 


PASSED ATTORNEYS AND COUN- 
SELLORS, APRIL EXAMINATION 





One hundred and sixty-three new 
attorneys will be added to the Bar 
of New Jersey when the successful 
candidates of the last examination 

The Journal extends 
lations and wishes for 
each of them a happy and success- 
ful career. Listed as to locality 
the new attorneys are: 

sbury Park—Elijah A. 
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berg. Joseph W. Cogwill, Alan S. 
Dolgin, A. David Epstein, Henry 
B. Coles, Jr., Frank J. Dworan, 
William G. Freeman, Raymond]. 
Jubanyik, Harold W. Kotlikoff. 
Charles F. Skinner, Jr., Bella R. 
Winigrad, Harry Levinsky, Phin- 
eas H. Wittenberg, Julius M. Kah- 
ner and Joseph Tenenbaum. 
Clifton—-Joseph Scancarello. 
East Orange—Walter H. Conk- 
lin, E. Francis Wentworth, Jr., 
Krank A. Weidknecht, Ralph C. 
lynn. 
Klizabeth 
Benjamin 


John L.. McGuire, 
Folkenflik, Albert EF. 
Christie and Jacob L. Triarsi. 

Freehold—LEdward J. Ascher. 

Gloucester City—Walter S. An- 
derson, Jr. 

Hackensack—George A. Duffy, 
Alva ©. Hawkins and Dominick 
Fondo. 

Harrison—F rank D. Talmage. 

Hoboken—Abraham H. Sles, Ed- 
ward Y. Ajamian. 

Jersey City—George L. McNal- 
ly. Nicholas D. Introcaso, Jr., James 
F. McGovern, Jr., Theodore Coh- 
en, George Cross, William H. Don- 
nelly, Francis B. Starr, Robert B. 
Meyner and Charles W. Carter. 

LLinden—Joseph C. Monico. 

Maplewood—Donald S. Fuerth. 

Montclair—William R. Ferlanti. 

Mount Holly—Wilbur S. Lip- 
pincott, Albert B. Reichlin. 

Newark — Samuel Ehrenkranz, 
Frank J. Cavico, Samuel Berenson, 
Mordecai Sarbone, Richard Garod- 
nick, pn A. Castner, Morris M. 
Schnitzer, Sam Lieberman, George 
Janoff, Alex. E. Abramson, George 
M. Margolis, Francis J. Currie, Irv- 
ing S. Farber, Harold Kranzler, 
David R. Hochberg, Harry Katz, 
Walter W. Beachboard, Louis S. 
Guss. 


Michael J. O’Connor, Jr., Charles 
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R. Hindley, George W. Wolin, Al- 
bert G. W. Silverman, Julius P. 
Litwack, Burnett S. Roth, Sam 
Schreider, Frank Zrinsky, Robert 
E. Rosenberg, Edward Baumgar- 
ten, Edwin E. Spingarn, Charles B. 
Niebling, Alfred R. Kemper, Leon- 
ard M. Taylor, Ellsworth J. Stern- 
er, Edward Speiser, Samuel R. 
Kesselman, Joseph P. Rose, David 
B. Schackner, Julius Wildstein. 

Irving Schultz, Andrew W. 
O’Rourke, Raymond L. Cunneen, 
Joseph D. Lintott, Clarence L. 
Schall, Joseph F. Zeller, Dorothea 
B. Ryan, Sabatini, Raffaelo, David 
Segal, John Malanga, Robert J. 
Murphy, Jr., Theodore H. Unter- 
man, John W. Taylor, Charles V. 
Webb, Jr., Edgar H. Rossbach, 
John Saccone, William L. Lifshutz, 
C. Thomas Schettino, Herman 
Chasnow, Emanuel G. Scheck and 
Harold E. Grotta. 

New Brunswick — Walter S. 
Greacen. 

Orange—Raymond C. Connell. 

Palisades—Ernest R. Zerman. 

Passaic—Milton Goldinger, Ben- 
jamin Weiss. 

Paterson — Benjamin Rosenfelt, 
David Zuckerman, Earl T. Milsop, 
Edward A. Haffer, John W. Hand, 
Mier Chrisman, Jacob L. Abramo- 
witz, Leo Yanoff and A. William 
Barlow. 

Penns Grove—Alvin R. Feath- 
erer. 

Perth Amboy—Jacob L. Levin- 
son, Sadie Cohen, Morton L. Pol- 
kowitz and Guido J. Brigiani. 

Phillipsburg—Francis L. Thomp- 
son. 

Plainfield—Charles A. Raid, Jr.. 
Frederick J. Bakker. 

Prospect Park — Henry PP. 
Schoonefongen. 

Rahway—Warren A. Sprout, Jr. 

Ridgewood—Michael A. Dwyer. 

Rutherford—John Stothers and 
Hubert J. Franklin. 


South Plainfield —- Edward J. 
Santoro. 

Spring 
wards, Jr. 

Summit—Peter C. Triolo. 

Trenton—John H. Gildea, Thorn- 
ton C. Lamb, H. Harvey Saaz, 
Ralph N. Peitzman, Sidney D. Wal- 
ters and George W. Hindley. 

Upper Montclair—Donald Kar- 
rakis. 

Westfield—Allen Thompson. 

West New York—Abel Pukin. 

West Orange—Samuel Cooper 
and Edward J. Sinder. 

Woodbury—Guy Lee, Jr., and E. 
Forrest Hann, Jr. 

New York City—Joel Jacobs, 
Russell C. MacFall and Kenneth 
Perry. 

The following qualified as Coun- 
sellors : 

Asbury 
Knight. 

Atlantic City—Joseph E. Robert- 
son. 

Bayonne—Raymond J. Cuddy, 
Abram A. Shapiro and Irving I. 
Yorysh. 

Belmar—Thomas C. Madigan. 

Bergenfield—Morris V. Kantoff. 

Bloomfield—David Hilowitz. 

Camden — Thomas M. Farr, 
George G. Tartar, Irving M. Lich- 
enstein, William Zink and W. 
Charles Young, Jr. 

East Orange—Frederick T. Bern- 
hard. 

Elizabeth — Walter Nowak, Pe- 
ter B. Collins, Saul Neidit, Irving 
Y. Gidley, Richard F. Green and 
Benjamin Picker. 

Hackensack—George Bratt, Sid- 
ney M. Littmann and Juhus E. 
Kramer. 

Hoboken—Howard Engel. 

Jersey City—Harold Meltzer, 
Max R. Wecker, Benjamin Freed- 
man, Maurice Summer, Charles B. 
Collins, Harold Kelovsky and Na- 
than Braitman. 


Lake—David F. Ed- 


Park — J. Edward 
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Kearny—Richard Froelich. 

Linden—Louis Rakin. 

Newark—Everitt Rhinehart, El- 
mer O. Goodwin, Harry B. Weiss, 
James S. Slavin, Clarence Talis- 
man, Gervas A. Froelch, Eugene 
J. Kaplan, Samuel B. Friedman, 
Manuel Pogash, Luke A. Kiernan, 
Jr., Milton Bruck, Abner Brodie, 
R. Paul Mitchell, Scott M. Long, 
Jr., Julius Bruckner, Saul Bressel, 
Philip M. Lazar, Norman N. Pop- 
per, Gendolfo Rizzo, Andrew K. 
Dougall, Joseph A. Weisman, Ab- 
raham I. Harkavy, Paul R. Klein- 
berg, Robert W. Moncrief, T. Louis 
Mintz and Nelson K. Mintz. 

Orange—Justin W. Seymour. 

Palisades Park — Joseph F. 
Kearney and Joseph N. Rotolo. 

Passaic—Manfield M. G. Am- 
licka, Bernard Feinberg and Aubrey 
J. Elias. 

Paterson—Walter Schwartz, Co- 
lombo Commarano, Isadore Waks 
and Burton B. Wiener. 

Perth Amboy—Raymond 
ran. 

Plainfield—Philip A. 
and Edgar Lawrence. 

Red Bank—E. Allaire Cornwell. 

Trenton — Joseph J. Felcone, 
Harry D. Diamond and Gustav H. 
Wishnevsky. 

Union City—Abraham B. Man- 
del, James Rosen, Max Klenfeld, 
Allan J. Adelman, Clarence E. 
Stewart and Alexander B. Klotz. 


Saf- 


Donnelly 





CAMDEN COUNTY BAR ASSOCIA- 
TION BULLETIN 


SEPTEMBER MEETING 


The next regular meeting of the 
bar Association is hereby called for 
the 3d Friday in September (the 
21st) at 4:00 o'clock P. M., in 
Room 416 New County Building, 
preceded by a Managers’ Meeting 
at 3:30 in the Law Library. 


THE NEW JERSEY LAW JOURNAL 


REVISION ADOPTED 


At the June meeting, the first or- 
der of business carried over from 
May was consideration of amend- 
ments to the printed draft of the 
By-laws as revised by the special 
committee on revision. Some 21 
amendments had _ been prepared 
since the May meeting at which 
the revision was reported, and 18 
of these were offered by Francis J. 
Smith and after full debate were 
adopted, whereupon the revision as 
amended was unanimously adopt- 
ed by the members present. 

It was thereupon voted that the 
matter of printing be deferred until 
after the September meeting, and a 
copy of the revision be posted in 
the library, so that all interested 
members might have opportunity 
to inspect the same and to offer 
further amendments at that meet- 
ing. The revision is now in force, 
and the 10 standing committees pro- 
vided for will be appointed during 
vacation. 

The standing committees are: 

. Membership. 

Ethics. 

Legislation. 

Coordination of the Bar. 
Unauthorized Practice. ° 
Judiciary. 

Practice in the Law Courts. 
Equity Practice. 

Criminal Law and Practice. 
. Commercial Law. 

All except Ethics (appointed by 
the Board of Managers) are to be 
appointed by the President. I[nter- 
ested members desiring to serve on 
one or more of the new committees 
should communicate with the Pres- 
ident. ; 

Each standing committee will 
have not less than 4 nor over 7 ac- 
tive members, and each (except 
Ethics) may add Limited, associa- 
ate and honorary members and 
make its own rules. A method 1s 
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thus provided for putting the mem- 
bership to work at matters of prac- 
tice reform, legislative and judicial 
matters, in congenial groups, upon 
whom our program committee may 
be expected to rely for material to 
be used at our general evening ses- 
sions which will be resumed in Oc- 
tober. 

An enthusiastic response to the 
new possibilities is invited by the of- 
ficers and managers. 


SPECIAL NOTICE 


The June meeting directed the 
five officers of the association to 
form themselves into a Welfare 
Committee with the general object 
of inviting any member of the Bar 
of Camden County who may be in 
distress, to lay his situation in con- 
fidence before any of the commit- 
tee, and inviting any member hav- 
ing work which he would be will- 
ing to turn over, or to delegate, 
through the committee, to such 
needy members as the committee 
might select, to get in touch with 
one of the committee for that pur- 
pose. Search work especially is de- 
sired. A letter to all attorneys in 
Camden County is going out, but 
do not wait for it if this appeals to 
you and you can help. 





OBITUARIES 
MICHAEL SUGRUE, JR. 

Michael Sugrue, Jr., of 265 
Woodside Ave., Newark, passed 
away early this month at the age 
of 59. For a number of years he 
was associated with the firm of 
Barnett & Gassert attorneys of this 
city as a specialist in Real Estate 
Law. He was a graduate of New 
York University Law School and 
was admitted to the N. J. bar at 
the age of 21. Mr. Sugrue is sur- 


vived by his wife, formerly Miss 
Kathleen Flanagan, of Newark, his 


daughter, Miss Katharine Sugrue, 
and a brother, John Sugrue, and 
sisters, Miss Margaret Sugrue and 
Mrs. Mary McCardy, all of New- 
ark. 


ANDREW VAN BLARCOM, JR. 


The Journal notes with deep re- 
gret the passing of Andrew Van 
Blarcom, Jr., as the result of in- 
juries sustained in an automobile 
accident July 15th. He was a son 
of Mr. and Mrs. Andrew Van Blar- 
com of 530 Ridge St., Newark, 
Mr. Van Blarcom was born in 
Newark and was graduated from 
Newark Academy. He was grad- 
uated from Princeton University in 
1929 and two years later was ad- 
mitted to the New Jersey bar. He 
was associated with the law firm of 
Lum, Tamblyn & Fairlie. 


Besides his mother and father, 
he leaves two sisters, Mrs. Ralph 
Inslee, of Newark, and Mrs. Her- 
bert Chapman Bradley, of Sussex, 
and a brother, Joseph Van Blarcom, 
of Newark. He was a nephew of 
Town Attorney Lewis Van Blar- 
com, of Newton, and Judge Henry 
T. Kays of the Court of Errors and 
Appeals. 





Quality Flowers at Reasonable Pricea 


Robert Treat 
Floral Shop 


Bonavito & Bonavito 


Floral Designs and Wedding 
Bouquets our Specialty 
Robert Treat Hotel Newark, N. d. 


Phone Market 2-1000 











